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SCHEDULE H

PROOF OF CLAIM
FOR CLAIMS AND RESTRUCTURING CLAIMS
AGAINST THE BLOOM LAKE CCAA PARTIES
AND/OR THE WABUSH CCAA PARTIES

Ihe "Bloorm Lake CCAA Partles” are: The ‘Wabush CCAA Partles” are
Bloom Lake General Partner Limited Wabush Iron Co., Limited

Quinto Mining Corporation Wabush Resources Inc.

856839 Canada Limited Wabush Mines

Cliffs Quebe¢ lron Mining ULC Arnaud Railway Company

Bloom Lake Railway Company Limited Wabush Lake Railway Company Limited

The Blgom Lake Iran Qre Mine Limited Partnership

(The Bloom Lake CCAA Parties and Wabush CCAA Partles collectively farm the "CCAA Parties")
Plaase read the enclosed Instruction Letter carefully prior to completing the attached
Praof of Claim. Capitalized terms not defined within this Proof of Claim form or the
appended Instruction Letter shall have the meaning ascribed thereto In the Claims
Procedure Order dated Novembaer 5, 2015 and amended on November 16, 2015 and as

may be further amended, restaled or supplemented from time to time. A copy of the
Claims Procedure Order can be found on the Monitor's website at:

httg:/lcfcanada.fticonsultlng.com/ploomlgke{

Particulars of Creditor:
Please provide the followlng information:

| Legal Name of Creditor: l Worldiink Resources Limited

| Doing Business As:
| Legal Counsel or Represeniative (if | BCF LLP

\ applicable): |
Addrass:
Number and Street (line 1) A-1801 Vantone Cenire, No. & A
T‘J;r%ber and;ét-r;;t (lineiésw Cheowal Dajie
City Beling
Province / Stale
Postal / Zip Cada 10020
_Country China
| Telephone Number (including area | (514) 397-8935
code):
C-mail address: | bertrand.giroux@bcf.ca

Attention {Contact Person) | Bertrand Giroux



Proof of Claim (other than Restructuring Claims):

L Jimmy Wen . (name of individual Creditor or Representative of

corporate Creditor), of Beljing, China (City, Province or State) do hereby
certify:

that | { ] am a Creditor; OR

[_I__1 am the_duly authorized director (position or title) of
Worldlink Resources Limited (name of Creditor); and

that | have knowledge of all the circumstances connected with the Claim referred to below:
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Particulars and Basis of Claim(s)

In the space below, please provide the particulars and basls for the amount of the Claim(s)
indicated in the tables above. Additional pages may be attached if mors space Is required.

See attached Arbitral Award__ e S— =




List of documeniation evidencing Claim(s) indicated in the tables above (please attach ali
dogumentation to this Proof of Claim fomy):

Attachment { (description): Aibitral Award Case no. 18209/ VRO/AGF/ZF

Attachment 2 (description).

Attachment 3 (description):

Attachment 4 (description): = - e
Attachment 5 (description): .

(If docurnentation exceeds 5 atlachments, please attsich separate liat ]

DATED this _< 16 day of December, 2015.

‘ af 1 i l 1\‘]}\
O s | Per: L N 1.V

Print name of Creditor;
Worldlink Resources Limited

If Crsditor ia other than an individual, prinf name
and title of authorized signatary

Name: Jimmy Wen
Title: President

Witness:



SCHEDULE A

AMOUNTS DUE PURSUANT TO THE FINAL ARBITRAL AWARD DATED NOVEMBER 6, 2014

Nature Currencies
[ usD CNY AUD i CAD
Capital | 71074 689,16 - |
Arbitration costs | 465 000,00 = ' -
Legal costs [ 2546793,72 | 676924,20 24844830 | 10263,51
Pre-award interests (on capital) | 20837541,06 | |
Capital 1437 072,14
Post-award interests |Arbitration costs 9 402,12 - - -
Legal costs 51 494,36 13 636,62 5023,32 207,46
TOTAL! 96421992,56 | 690610,82 | 253471,62 10 470,97
TIME OF ACCRUAL OF THE DAILY INTERESTS
Date of the Final Arbitral Award November 6, 2014
Date of the Initial Order January 27, 2015
Days lapsed for the calculation of the post-award interests 82
DAILY POST-AWARD INTERESTS
Nature [ Currencies
| usD CNY | AUD CAD
Capital 1752527 | ' - :
|Arbitration costs 114,66 | . -
|Legal costs 627,98 | 166,91 61,26 | 2,53
TOTAL 18 267,91 | 166,91 61,26 | 2,53




ICC INTERNATIONAL COURT OF ARBITRATION

CASE No, 18209/VRO/AGF/ZF (c. 18251/VRO/AGF)

1. BLOOM LAKE GENERAL PARTNER LIMITED
(Canada)
2. BLOOM LAKE IRON ORE MINE LIMITED PARTNERSHIP
(Cangda)

3, CONSOLIDATED THOMPSON IRON MINES LIMITED
(NOW KNOWN AS “CLIFFS QUEBEC IRON MINING LIMITED")

(Canada)
vs/
WORLDLINK RESOURCES LIMITED
(China P.R.)

This document is an original of the Final Award rendered in conformity with

the Rules of Arbitration of the ICC International Court of Arbitration,




INTERNATIONAL CHAMBER OF COMMERCE
INTERNATIONAL COURT OF ARBITRATION

Final Arbitral Award

[n the Matter of an Arbitration
Between :
1. Bloom Lake General Partner Limited (Canada)
(hereinafter, « BL »)
2. Bloom Lake Iron Ore Mine Limited Partnership (Canada)
(hereinafter, « BLP »)

3. Consolidated Thompson Iron Mines Limited (now known as “Cliffs Quebec Iron Mining
Limited”) (Canada)

(Consolidated Thompson Mines Limited , hereinafter teferred to as either “CLM” or
“CT”) N

(BL, BLP and CT, hereinafter collectively referred to as
« Claimants »
AND

Worldlink Resoutces Limited (China P.R.)
(hereinaftet, Respondent or Worldlink or WL)
All the Claimants and the Respondent hereinafter collectively referred to as « Parties ».
Gil°

1CC Arbitration No. 18209/ VROIAGEIZY (c. 18251/NVROIAGTT)

1. Introductory

. Ot 3 October 2011, the Sceretariat (the « Court Secretarial ») of the International Court of
Arbitration of the ICC (the « [CC Courl ») acknowledged receipt of an arbitration request dated
29 September 2011 filed by Bl against Worldlink on the bisis ol certain w Brelusive
Distributor Agreerent for China » by and bewween the Worldlink Resources Limited ane
Consolidited Thompson lron Mines Limited, exeeuted in December 2007 (the “Aprecment™),
and also conceming an “Addendum to Agreement between Cansolidated Thompson Tron Mines
Linited and Worldlink Resources Limited for the supply of iron are concentrate from the
Bloom Lake Facility”, dated 19 Tuly 2009 and sipned by these two companies (the
“Addendum?), and a “First Supplemental Agreement Lo the Tron Ove Offtake Agreement”, dated
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30 September 2010 (the “Supplemental Agreement”) between The Bloom Lake Iron Ore Mine
Limited Partnership by its General Partner Bloom Lake General Partner Limited and Worldlkink
Resources Limited) .

- This arbitration request originated ICC arbitration case 18209/VRO.

- On 20 October 2011 the Court Secretariat acknowledged receipt of an arbitration request filed
by Worldlink against BL, BLP and CT on the basis of the Agreement,

- This arbitration request originated 1CC arbitration case 18251/VRO.

- Worldlink filed an answer dated 28 October 2011 to the arbitration request in case
18209/VRO.

-By letter of 19 December 2011, the Court Secretariat acknowledged receipt of an Amended
Request of Arbitration in case 18209/VRO incorporating BLP and CT as additional claimants.

- By letter of 16 February 2012, the Court Secretariat communicated the decision of the ICC
Court in its session of 9 February 2012, to include, pursuant to Article 4(6) of the 1998 ICC
Rules of Arbitration (the « ICC Rules »), the claims in case 18251/VRO in case 18209/VRO end
to agsign to the consolidated case the reference 18209/VRO (c. 18251/VRO).

- By letter of 4 April 2012, the Court Secretariat acknowledged receipt of the Claimants’ answer
to the counterelaims included in Worldlink’s answer of 28 October 2011originally filed in case
18209/VRO.

- This arbitration takes place pursuant to Section 16 of the Agreement that recites as follows:

« Arbitration. All disputes in connection with this Agreement shall be finally settled under the
Rules of Conciliation and Arbitration of the International Chamber of Commerce. The board
shall be composed of three arbitrators, one of whom shall be chosen by WL, one by CLM, and
the third by the two so chosen. If both, or either WL or CLM fail to choose an arbitrator within
14 (fourteen) days afier receiving notice of commencement of arbitration proceedings or if the
two arbitrators so chosen cannot agree upon a third arbitrator with in (sic) 14 (fourteen) days
afier they have been chosen, the Court of Arbitration of International Chamber of Commerce
shall, upon request of the partles, or either party, appoint the arbitrators required to complete
the board, The place of arbitration shall be New York, US.4. »

“The Claimants are: 1, Bloom Leke General Partner Limited, a company incorporated under the
laws of Quebec, Canada, with its registered office at 4000-1999 ST Bay, Toronto, Ontario,
MS5L1A9, Canada, c/o Chris Hewat; 2. Bloom Lake Iron Ore Mine Limited Partnership, a
partnership established under the laws of Quebec, Canada, with its registered office at 4 0OV-1999
ST Bay, Toronto, Ontario, M5L1A9, Canada, e/o Chris Hewat; 3. Consolidated Thompson Iron
Mines Limited (now known as « Cliffs Quebec [ron Mining Limited »), a company incerporated
under the laws of Quebec, Canada, with its registered office at 508-1155 Rue University,
Montreal, Quebec, H3IB3A7 Canada.

- The Respondent is Worldlink Resources Limited, a company incorporated under the laws of the
Independent State of Samoa and with its registered office at Offshore Chambers, P.O. Box 217,
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Apia, Samoa, but with its main place of business inkﬁeijing, Chiga and address at A-1801
Vantone Centre, No. 6 A, Chaowai Dajie, Beijing W0020 China, facsimile : + 86 10 59070195.

The following are counsel for the Claimants: Susanne Dickerson, Esq., Cliffs Natural
ftesources Ing, 1100 Superior Avenue, Suile 1500, Cleveland, OH 44114, U.S.A.
Facsimile: + 1 216 694 5385; Paul Schabas, Esq., Bradley E. Berg, Esq.
and Raohat Godil, Bsq., Blake, Casgels & Giraydon LLP, 199 Bay Streel, Suite 4000
Comtmerce Court West, Toronto, ON M5L 1A9 Canada, Telephone: -+ 416 863 2000.
Faesimile: + 416 863 2653. E-mail ¢ prulsehubus@hlakes.com; brad.berg@blakes.com;
rahat.godil@blakes.com; Laurence Shore, Lisq. Herbert Smith I‘rechills New York LLP,450

Lexington Avenue, New York, NY 10007 (1.5.A. Telephone: + 1 917 542 7807, E-mail:
Laurence.shore@hsf.com

“The following are counsel for the Respondent; Audley Sheppard, Esq., Simon Greenberg, Esq.,
Patrick Zheng, Fsq, and William Langran, Fsq., Clifford Chance LLP, 10 Upper Bank Street
Canary Wharf, Greater London 114 51, United Kingdom. E-mail:
[ll]{_l_lliy.shcl'!nﬁﬂ_]@di.l'ilul'dcl_lj-_lll_lc&(_:g_u_lj. simon.qrecnberg@clilfordehance.coms
|,mt_rjcl_c._?..lﬁng@g_if[ord::hr-uwg-:‘cmn‘ w_iliiam.lmmran@cliﬁ'orrlclmncc.cmn

- The Claimants jointly nominated Mr. Paul M. Singer as a result of the Parties’ agreement to
deviate from the procedure set forth in the arbitration clause, otherwise requiring a designation
by CLM (the seller) of an arbitrator within fourteen days. By letter of 5 June 2012, the Court
Secretariat informed that at its session of 24 May 2012 the 1CC Court confirmed Paul M. Singer,
fisq., as co-arbitrator upon (he Claimants’ nomination, and Dy, Michael J. Moser as co-arbitrator
upon the Respondent’s norination.

- By letter of 6 December 2012 the Court Secretariat informed that on 5 December 2012,
pursuant to Article 9(2) of the 1CC Rules, the ICC Court’s Secretary General confirmed Dr.
Horacio A. Grigera Naén as Chairman of the Arbitral Tribunal upon joint nomination of the
Parties.

- The following are the names and addresses 0 ( the members of the Arbitral Tribunal: Paul M,
Singer, Esq., Reed Smith LLP, 22 Fifth Avenue, Pitisburgh PA 15222 USA. Telephone : + 1 412
298 3114, Facsimile: + 1 412288 3114, [-mail; psinger@reedsmith.com. Dr. Michael J, Moser,
Level 8, Two Exchange Square, 8 Connaught Place, Central Hong Kong §.A.R, Telephone : +
852 2168 0807, Facsimile: + 852 2168 0809, L-mail : mmoser@20essexst.com
arbitrator@michachmoser.com, Dr. Horacio Alberto Grigera Nadn, 5224 Fitliott Road,

Bethesda, Maryland 20816, USA. Telephones : + 301-229 1085, + 202-436-4877. Facsimile: +
101-320 3136, Lemail: hpgnlaw(@email.com; hyrigeranaon@yahoo.com.

- Pursuant to the Arbitral Tribunal's Procedural Order No. 1 and ensuing directions, the
Claimants and the Respondent submitted, ns the case may be, a Statement of Claim dated 6 May
2013, a Statement of Defence and Counterclaim dated 12 July 2013, a Statement of Defence to
Respondent's Counterelaim and Reply in Support of Claimants’ Claim dated 11 October 2013,
and a Statement of Reply in Support of Respondent’s Counterelaim dated 6 December 2013.
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-As scheduled, a hearing on the merits was held in New York, New York, U.S. A, on 12-16 May
2014,

- The following fact witnesses testified at the Hearing: (a) proposed by the Claimants: Frangois
Laurin, Jimmy Xu, Terrence Me; (b) proposed by the Respondent: Paul Tai Yeung Yeou, Mare
Duchesne, Hubert Vallée, Richard Quesnel, Sheldon Zhao. The Respondent’s expert, Mr. John
Barkas, also testified at the Hearing,

-On 27 June 2014, the Parties submitted simultaneous post-hearing briefs.

- In accordance with the Arbitral Tribunal's directions, on 18 July 2014 the Parties submitted
their respective legal representation costs in this arbitration.

- The 1ICC Court extended in different opportunities the time limit for rendering a Final Arbitral
Award in this arbitration, including the presently applicable extension until 28 November 2014,
pursuant to the ICC Court’s decision dated 23 October 2014 (Court Secretariat’s letter of 31

October 2014).

- On 21 September 2014, the Arbitral Tribunal declared these proceedings closed pursuant to
article 22 of the ICC Rules. g

- When making its findings or determinations or reaching its conclusions, the Arbitral Tribunal
refers to specific evidence or pleadings. However, the Arbitral Tribunal has studied and
considered the entire record of this arbitration, including argument and evidence not expressly
referred to in this Final Arbitral Award,

1. Gencral Contractual Backgroud

1. In or around December 2007, CT and WL entered into the Agreement whereby WL agreed to
purchase, and CT agreed to sell, 7 million metric tons (WMT) of iron ore concentrate
produced at the Bloom Lake Mine in Quebec (the “Material”) every year for 7 years, starting
from the commencement of commercial production at the Bloom Lake Mine.

2. The Agreement specified a pricing mechanism for the sale of Material from CT to WL based
on VALE’s annual published benchmark price. The Agreement also provided that shipments
of Material in each year shall be “approximately evenly spread over the 12-months period”
and WL shall submit to CT for its approval a forward shipping schedule for each year at least
30 days before the start of the year, WL received a commission of 1.75% on the Material that
it purchased from CT and resold in China,

3. The payment provisions of the Agreement obligated WL to establish an irrevocable letter of
credit in favor of CT, on a shipment by shipment basis, at least 14 days prior to the arrival of
WL's shipping vessel at the loading port. CT was to receive payment for 95% of the cargo
value ot the shipment (i.e. provisional payment) once WL’s shipping vessel was loaded and
certain documents, including a provisional invoice, had been issued, The balance of the
payment (i.e. the remaining 5% of the cargo value of the shipment) was to be made to CT
upon issuance of final invoice after completion of discharge of the Material in China.
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4. The Agreoment was assigned to BL on o1 aconind 19 Juty 2009, but gontinued to be
administered by CT. Around the same lime, the partics also executed the Addendum o the
Agreemenl whercby the parties agreed that BLE nay elect to inelude in the quantity of
Material to be sold to WL a certain quantity ol Material for another BLP customer, namely
Wuhan Iron and Steel (Group) Corporation (* Wiseo™). Pursuant Lo the Addendum, WL
would receive the 1.75% commission agreed (o in the Agrecmenl on any quantity of
Material sold to Wisco thal was taken from the allotted quantity of Material o be sold to
WL.

5. In paralle! with the Addendum, Wisco acquired a 19.9 % participation in CT and 8 25%
participation in BL and in BLP. Thus — indirectly — Wisco obtained a participation in the
Bloom Lake miine.

6. ‘The parlics also executed the Supplemental Agrecmant as i result of the discontinuance of the
annual benchmark pricing system, due Lo which the VALE pricing mechanism sel oul in the
Agrecment beeame unworkable, The Supplemental Agreement replaced the VALL pricing
mechanismin the Agreement with a new mechanism called the BLP Price Methodalogy,
which was based on the Platts Steel Market Daily index pricing system (a published market-
based index of various iron ore prices). All other provisions of the Agreement remained in full
force and effect.

7. According to the Agreement (Section 5), a decrease in the contractually stipulated iron (Fe)
content of the Material (66%) led to the application of a penally equal o twice the unit price
per delivered metric lon of total cargo for each 1% Fe below 66%. Seclion 4 of the
Agreement provides for an adjustment of the price of the Material on the basis of a [reight
allowance differential obtnined by comparing the freight for the shipment of iron concentrate
from Eastern Canada to China, with the freight for the shipment of iron ore concentrate from
Brazil to China,

8. The Agreement, the Addendum and the Supplemental Agreement are hereinafter
collectively referred to as the “Consolidated Agreement”.

9. On or around 30 May 2011, Cliffs Natural Resources, Inc. (“Cliffs”) took over the
administration of the conlractual relationship with Worldlink, through Cliffs' Beijing office’,
althouph this actually miterialized around 15 June 2011". As from 21 June 2011, it was
Cliffs Deijing office that stacted to opernle the administration of the Consolidated
Aprecment, starting with July 2011 shipments',

"Bundle 5, Tab 171,
' Hearing transcript (Day 2), at 390.
} B-mail of Cliffs to WL of 21 June 2011, Exhibit 50 to Mr. Terrence Mee’s 2°¢ WS,
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10, Pursuant to Section 2 of the Agreement, commercial production commenced on 15 July
2010. Therefore, the first contract year (the “First Calendar Year") spanned between 15 July
2010 and 14 July 2011,

IL. The Parties’ Respective Positions
A. The Claimants’ Pogition

11. The Claimants characterize the Consolidated Agreement as a sale of goods transaction as a
result of which WL assumed obligations to offtake iron ore supplied by the Claimants. The
Claimants deny the Respondent’s allegation that the Parties’ relationship under the
Consolidated Agreement constituted, or was a part of, a partnership, a quasi-partnetship or a
fiduciary relationship, and assert that the Claimants had no obligation to act in WL's best
interest or ensure that WL could profit from the resale of Material it purchased from the
Claimants.

12. The commencement of commercial production at the Bloom Lake Mine on 15 July 2010
triggered the Parties’ obligation to purchase and sell Material. Shortly before then, the
Parties agreed that for the First Calendar Year, WL would purchase, and CT would sell, less
than the contractual quantity of Material agreed to in the Agreement, namely 2,7 million
WMT of Material (not including the quantity of Material to be sold to Wisco on which WL
would also earn the 1.75% comumission).

13, The Parties also agreed to a shipping schedule pursuant to which shipments would not be
evenly spread and, instead CT would propose a laycan (i.e. a window of specific dates
during which Material would be loaded on WL's shipping yessel) for each shipment to WL
in advance of the shipment, These departures from the Agreement were intended to govern
the Parties’ relationship for the First Calendar Year only (the “First Year Arrangement”) and
the Parties intended to comply fully with all of the terms of the Consolidated Agreement
beginning in June 2011, at which time WL was obligated to submit a shipping schedule for
the purchase of 7 million WMT of Material during the Second Calendar Year, i.e. between
15 July 2011 and 14 July 2012.

14. The Parties were ultimately prevented from fully performing the First Year Arrangement,
i.e. purchasing and selling 2.7 million WMT of Material during the First Calendar Year for
s host of reasons, including instability of production due to startup of operations at the mine.
However, all Parties accepted the irregularities in early shipments as they were & temporary
arrangement for the first year of production only and the Claimants are not making any
claims in this proceeding relating to deviations from, or breaches of, the First Year
Arrangement. During the First Calendar Year, notwithstanding instability of production and
other issues, CT sold and WL purchased a number of shipments of Material between August
2010 and June 2011, Thereafter, the Claimants were ready, willing and able to fully comply
with the Consolidated Agreement, and WL was obligated to do the same. WL, however,
failed to comply with its obligations under the Consolidated Agreement.

1172412004 6 05 PM (2K)
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15. Beginning in June 2011, when WL was required to start taking actions to comply with the
Consolidated Agreement, WL committed multiple breaches of its obligations under the
Agreement. Specifically, WL:

6] failed to provide a shipping schedule for the Second Calendar Year in June 2011;

(i)  failed to purchase adequate quantity of Material in July 2011 to comply with ils
purchase obligations for the Second Calendar Year. WL only purchased one shipment
of Matecial in July 2011, the laycan for which was 13 - 22 July 2011, but only after CT
agreed (on a temporary basis for that shipment only) to a price lower than the price
that WL was obligated to pay pursuant to the Consolidated Agreement;

(iii)  failed to conlimm laycans and refused lo take delivery of Material on the dates
proposed by CT for July, August and Sepler nber 2011, CT proposed the following
layeans and/or delivery dates for sale of Material to WL, which were not accepted by
WL 1 July, 6/7 July, 10/11 July, 19728 July, 8/17 August , 22/31 August 22 and 16/25
September ;

(iv)  failed to establish letters of credit on a timely basis;

W) refused to pay the price that it was obligated to pay under the Consolidated
Agreement for CT's proposed shipments;

(vi)  demanded that CT negotiate a new pricing mechanism with WL and refused to
purchase any Material until CT agreed (o negotiate a new pricing mechanism and to &
provisional price for the sale of Material (which would be lower than the price from the
Consolidated Agreement) during (he pendency of those negotiations;

(vii) repudiated it present and future contractual obligations by refusing to perform its
obligations until CT agreed to & modified pricing mechanism that would tesultin a
price lower than the price in the Consolidated Agreement; and

(viii) refused to pay the final 5% of the payment owed on four shipments of Material
delivered in 2011,

16, Although the Claimants contend that their breach claims are governed by the United
Nations Corvention on Contracts for the International Sale of Goods (“CISG™), the
Claimants allege that WL’s breaches of the Consolidated Agreement_ constituted
fundamental and material breaches of the Consolidated Agreement undet the CISG or
substantially impaired the value of the Consolidated Agreement for the Claimants under
New York’s Uniform Commercial Code (“UCC™). WL's breaches and conduet also gave the
Claimants reasonable and sufficient grounds to conclude that WIL would continue to commit
fundamental and material breaches of the Consolidated Agrecment in the future under the
CISG and the U.C.C. The Claimants were therefore entitled to declare, on 4 August 2011,
the termination, cancellation or, as provided in the CISG, total avoidance of the
Consolidated Agreement.

17. The Claimants have suffered damages as a result of WL's breaches under the Consolidated
Agreement, for which WL is liable. These damages include, among other things, losses
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suffered from lost sales, sales made at lower prices through mitigation efforts and increased
production and stockpiling costs.

18. WL's counterclaims, including claims regarding wrongful termination or repudiation of
the Consolidation Agresment, under-delivery of Material, breach of warranties, breach
of good faith obligations, breach of exclusivity obligations, unjust enrichment, tortious
interference with prospective economic relations and breach of fiduciary duty, are all
without merit and should be dismissed with costs.

19. Proper and Valid Termination: As set out above, the Claimants terminated the Consolidated
Agreement as a result of WL’s fundamental and material breaches of the Consolidated
Agrecment. The Claimants were justified in doing so and their conduct does not constitute
wrongful termination or repudiation.

20. No Shortages in Delivery: WL complains that CT under-delivered in the first year following
commercial production and did not deliver 7 million WMT of Material to WL. As set out
above, the Parties mutually agreed to depart from full compliance with the terms of the
Consolidated Agreement during the First Calendar Year and agreed that WL would purchase
only 2,700,000.00 WMT of Material during that Year. The parties also agreed that WL would
earn a 1.75% comumission on the quantity of Material sold to Wisco, WL has no right to now
complain about not receiving 7,000,000.00 WMT of Material during the First Calendar Year.
Further, WL accepted the irregularities and deviations that occurred from the First Year
Arrangement, Although the parties did not purchase and sell 2,700,000.00 WMT of Material
during the First Calendar Year, WL agreed to, acquiesced, demanded and/or accepted those
departures from the First Year Arrangement. By doing so, WL waived its right to complain
about any shortages in sales during the First Calendar Year. Thereafter, the Consolidated
Agreement was properly terminated and the Claimants are no longer obligated to sell
Material to WL.

21, No Breach of Warranty: The Claimants never warranted that commercial production at the
Bloom Lake Mine would commence in the third quarter of 2009, In fact, it would have
been commercially unreasonable for the Claimants to give any warranties to WL with
respect to the commencement of commercial production in 2007 when the Bloom Lake
Mine was just starting to be developed. Similarly, the Claimants did not make any
warranties regarding availability of goods, In any event, to the extent that the Claimants
gave any warranty and breached it, which is denied, WL's claim for breach of warranties is
explicitly barred by Section 14 of the Agreement because WL failed to assert that claim
within the time limit prescribed by that Section,

22, No Discriminatory Pricing or Breach of Good Faith Obligations: WL accepted the BLP
Pricing Methodology and executed the Supplemental Agreement without raising any
objections or making alternate proposals and after seeking confirmation from its
customers, WL cannot escape the binding effect of the agreed upon pricing because it
subsequently may have become unprofitable for it. The Claimants had no obligation to
sell Material to WL at a price other than the price in the Consolidated Agreement and
their conduct does not constitute breach of any good faith obligations or discriminatory

pricing.
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93, No Breach of Bxclusivity Obligations: The Claimants did not breach any of their
abligations under the Consolidated Agreement, including any abligaiions retaling to
exclusivity, During the course ol the purties® relationship, WI. was fully aware of, and
had no objeetions Lo, the Claimants’ other customers and contrnetual relations. To the
extent that the Claimants sold Material directly to customers in China after the
termination of the Consolidated Agreement, WL has no right to complain of such
conduct when it refused to purchase the Material and comply with its own obligations
under the Consolidated Agreement.

No Unjust Envichment: The Claimants deny that they have been unjustly enriched at the
Respandent's expense. Any efforts undertaken by the Respondent in connection with the
sale of the Material in China were taken as a component of the parties® contractual
relationship and for Worldlink’s own benefit.

24

25. No Tortious Interference with Prospective Feonomic Relations: The Claimants deny that
they have interfered with the Respondent's husiness relationships. The Claimants have
no knowledpe of the Respondent’s prospective economic relulions. Further, as a resull
of WL's breaches and consequent termination of the Consolidated Agreement, the
Claimants had to mitigate their losses and were entitled to sell the Material to buyers in
China or elsewhere, irrespective of whether they were WL's former or prospective
customers. The Claimants have not engaged in any wrongful or improper conduct and
did not intend to harm the Respondent.

26. No Breach of Fiduelary Duty: The Claimants and the Respondent are independent and
sophisticated parties in a purcly arms-length commercial relationship defined entirely by
the terms of the Congolidated Agreemsznt. They never intended to enter into a fiduciary
relationship and were on an equal footing and acted in their own self-interest throughout
the course of the parties’ relationship. The Agreement, which was entered into after
several rounds of negotiations and with each Party having its own legal counsel and other
advisors, evidences no characteristics of a fiduciary relationship. Amongst other things,
peither Party has an obligation to act for or in the interest of the other Party, neither Party
has power or authority over the other party or to affect the interests of the other Party,
neither Party has audit rights over or access to the other Party’s assets and neither Party
is at the mercy of or in some way vulnerable and dependent on the other Party, As such,
the Claimants did not owe any fiduciary duty to the Respondent.

27. WL's claims are therefore without merit and should be dismissed in their entirety with costs.
Alternatively, and only il the Arbitral Tribunal finds the Claimants liable, the Claimunts deny
that WL has suffered any damages, To the extent that WL has sufféred damages, those
damages are unreasonable, excessive and too remote (O be recoverable in law and WL failed
o take reasonable steps to mitigate those damages.

28. The Claimants seek the following relief:

i. a deolaration that WL materially and fundamentally breached and repudiated the
Consolidated Apreement;
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it a declaration that the Claimants were entitied to termmauon‘ cancellation and/or total
avoidance of the Consolidation Agreement as a result of WL's breaches and conduct
and that the Claimants validly and properly terminated the Consolidated Agreement

on 4 August 2011;

i, an award of damages for the full amount of the Josses suffered by the Claimants as a
result of W1.’s breaches and repudiation;

v, an award of damages for the outstanding 5% of the payment owed by WL to CT on
four of the shipments that WL took delivery of in 2011, which amount is in excess of

USS$ 5 million;
V. dismissal of all of WL’s claims and/or counterclaims in their entirety;

vi. an award for all of the Claimants’ legal and other costs of the arbitration,
including attorney’s fees and the fees of the arbitrators; and

vii.  interest on all of the above monetary ¢laims.

B. The Respondent's Position

29. Worldlink contends that the Consolidated Agreement was a distributor agreement whereby
Worldlink became the exclusive distributor in China of Matetial from CT's Bloom Lake
Mine, The Consolidated Agreement was the central component of a quasi-partnership
between Worldlink and CT. CT would sell to Worldlink 7,000,000,00 WMT of Bloom
Lake Material each year for seven years. Worldlink would sell this on to end users in
China, The Parties sought a pricing system that would ensure that Worldlink could sell the
Material at competitive prices acceptable to Chinese purchasers.

30. The Addendum accommodated organizational changes to the exploitation of the Bloom
Lake Mine, including: (1) investment from a third party, Wisco, a Worldlink customer, and
(2) the formation of BL and BLP. Worldlink and CT agreed that BLP could allocate to
Wisco between 3,000,000.00 and 3,800,000.00 WMT of the 7,000.000.00 WMT of Bloom
Lake Material due to be supplied to Worldlink annually under the Consolidated Agreement,
Worldlink remained entitled to its 1.75% commission for the portion supplied to Wisco,

31. Worldlink played no part in negotiating the BLP Price Methodology, which was the
product of pricing negotiations/agreements between the Claimants and Wisco, The new
temporary pricing system was to produce competitive prices acceptable to Chinese end-
users, Wisco being one of them. Similarly, the Parties agreed or it was an implied term of
the Supplemental Agreement that Bloom Lake Material sold under the Consolidated
Agreement would always be sold at the same price charged to Wisco,

32, Contrary to the Consolidated Agreement, CT failed to supply any Material in 2009. In
March 2010, CT sent Worldlink a proposed shipping schedule with shipping to commence
in May 2010. But again CT fajled to ship to Worldlink as planned, Meanwhile, contrary to
the exclusive nature of the Consolidated Agreement, CT delivered to other iron ore traders
operaling in China. Subsequently, CT sent Worldlink another shipping schedule, CT again
failed to comply with the shipping schedule. In total, CT delivered only 1,025,341.00
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WMT (six shipments) of a scheduled 2,720,000.00 WMT (17 shipments) of Bloom Lake
Material. It failed to deliver agreed shipments in October 2010, December 2010, January
2011, February 2011, and March 2011. From Aptil 2011 to June 2011 CT delivered only
approximately half of the agreed tonnage.

13, Because of CT's defaults and delivery shortages, Worldlink could not perform sales
contracis with customers and suffered losses.

kL

. Through the course of their performance, the Parties modified the terms of the Consolidated
Agreement.  Beeause of supply-side fnstability and delay, Worldlink was not requived Lo
furnish a shipping schedule. Tnstead, the Parties adopted a practice whereby: (1) CT, as the
supplier, was responsible for providing the shipping schedule, and (2) laydays were o be
mutually agreed, with CT being required lo give sufficient notice (approximately 45 days)
of ity praposed laydays. This practice became n term of the Consolidated Apreement and is
consistent with industry practice and custom for shipping of iron ore concentrate.

35, On 12 May 2011, Cliffs Natural Resources Inc. acquired CT. CT beeame "( Miffs Quebec
Tron Mining Limited" ("Cliffs") and CHifs personnel soon taok over performance of the
Consolidated Agreement. Soon aflerwards, Cliffs informed Worldlink thal it was taking
over responsibility for shipment scheduling.  Clitfs then sent Worldlink proposed laydays
for various shipments, but failed to give Worldlink the required 45-day's notice,

16. Also around this lime pricing problems emerged, Ihreatening to undermine the Consolidated
Apreement.  Chinese end users were refusing o buy at BLD prices and requested a new
pricing methodology for Bloom Lake Material. Strict application of the BLP Price
Methodology was failing to praduce prices al which Chinese end users were willing (o buy.
Worldlink asked Cliffs to agree on a new pricing method acceptable to Chinese end users, to

the benefit of all parties.

37, On 20 July 2011, Cliffs wrote to Wotldlink demanding that Worldlink furnish a shipping
schedule within two days, contrary to the Parties' practice. Worldlink responded the nexl
day referring to Lhe Parties’ 43-day notice practice and requested a meeling wilh Cliffs. On
4 August 2011, Cliffs wiole to Warldlink purporting lo terminate the Consolidated
Agreement with immediate effecl, alleging that Worldlink had comnitled a material breach.

18, Cliffs's allegations that Worldlink committed o material breach are not credible and provide
no legal justification for terminating the Consolidated Agreement. They were rather
pretext to terminate the Consolidated Apreement, Shorlly alterwards, Cliffs offered
Worldlink a ncw distribution agreement with dramatically inferior terms. Further, CIiffs'
insistence on strict application of the BLP Price Methodology for sales of Bloom Lake
Concentrate to Worldlink is discriminatory and not in good faith, For direet sales to Wisco,
Cliffs dispensed with strict application of the BLP Price Methodology.

39. Because of Cliffs' various breaches and wrongs, Worldlink has suffered injury and damages
including without limitation: loss of commission on sales of Bloom Lake Material agreed
under the Consolidated Agreement — that is, 1.75% of the sales price for 7,000,000.00
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WMT of Bloom Lake Material each year for seven years (49,000,000.00 WMT), excluding
commission already eamed on consummated sales.

40. To the extent necessary or appropriate, the Respondent's counterclaims should be construed
in the alternative.

41, Breach of Contract (Wrongful Repudiation). The Claimants wrongfully repudiated the
Consolidated Agreement by unequivocally refusing to perform under the remaining term of
the Consolidated Agreement.

42, Breach of Warrantles (Late Commencement of Commercial Production and Insufficient
Availability of Goods). As part of the parties' agreements, the Claimants made written and
oral warranties, and breached those warranties,

43, Breach of Contract (Delivery Shortages). The Claimanis breached their obligation to
supply 7,000.000.00 WMT of Bloom Lake Material each year under the Consolidated

Agreement,

44, Breach of Contract (Breach of Good Falth Obligations/Discriminatory Pricing). The
Claimants were required to fix the price for Bloom Lake Material under the Consolidated
Agreement in good faith. They breached this obligation by insisting on strict application of
the BLP Price Methodology, engaging in discriminatory pricing practices and agreeing with
Wisco to a new pricing arrangement while refusing the same arrangement with the

Respondent,

45. Breach of Contract (Exclusivity Obligations). The Claimants breached the Consolidated
Agreement by dealing directly with end users contrary to the Respondent's exclusive rights
to distribute in China.

46. Unjust Enrichment. The Respondent's efforts to market and promote Bloom Lake Material
in China conferred upon the Claimants significant benefits. The Claimants have been
unjustly enriched at the Respondent's cxpense.

47, Tortious Interference with Prospective Economic Relations. Since purporting to terminate
and/or wrongfully terminating the Consolidated Agreement, the Claimants have approached
and begun offering or selling Bloom Lake Material to the Respondent's customers or
prospective customers in China. The Claimants have intentionally and improperly
interfered with the Respondent's business relationships.

48. Breach of Fiduciary Duty. By virtue of the Parties' quasi-partnership, their relationship was
fiduciary in nature. The Claimants breached their fiduciary duties to the Respondent by,
inter alia: failing to support and undermining the Respondent's efforts to market Bloom
Lake Material in China; entering into agreements or arrangements concerning distribution
of Bloom Lake Material in China that sought to exclude the Respondent; undermining the
Respondent's relationships with its customers; improperly and discriminatorily pricing
Bloom Lake Material; and wrongfully repudiating the Consolidated Agreement.

49, The Respondent requests the following relief against the Claimants, jointly and severally:

12
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i an award of compensatory damages in an amount to be specified;

ii, an award disgorging the additional profits that the Claimants will or are
likely to earn as a result of their wrongful termination of the Consolidated
Agreement, and entering into agreements directly with the Respondent's
clients/end users in Ching;

i, an award of all costs and expenses incurred by the Respondent in connection
with this arbitration, including: (i) the Respondent's legal fees and expenses
and its internal costs, including compensation for the time spent by
management and legal staff; and (i) the fees and expenses of the Arbitral
Tribunal and the ICC administrative expenses;

iv. interest on all of the above monetary claims, including on the costs claims;
and

v, an award of such other relief as the Arbitral Tribunal considers just and
appropriate,

IV. The Arbitral Tribunal’s Findings and Determinations

a) Did the Claimants’ Validly Terminate the Congolidnted Agreement?

A. General Background

50. The disputes between the Parties substantially turn around the Claimants' termination of the
Consolidated Agreement, In essence, the Claimants pload that the termination was valid
sinee: (1) the Respondent ywas in material or fundamental breach of its obligation te offtake
Material in compliance with the Consolidated Agreement's lerms and conditions; and (b)
the Respondent was stricily bound by the pricing provisions for the Material st forth in the
Consolidated Agreement; therefore, the Respondent could  not validly discontinue
performance of its contractual obligations to lake Material and at the same fime pursue
negotiations aimed at obtaining a readjustiment of the price applicable according to the
Consolidated Agreement’s provisions, The Claimants also conlend that the Respondent’s
conduct constituted a repudiation of the Consolidated Agreement.

51. 'The Claimants rely on specific provisions in the Agreement in support of their position that
WL had a firm commitment to take the iron ore irrespective of the price at which it would
re-sell iron ore purchased under the Agreemnent Lo its Chinese customers or its actual ubility
ta place iron ore from the Bloom Lake mine in the Chinese markcet, These are risks assumed
by WI, under the Agreement; an alteration of such risk allocation would infringe clear
Agreement  provisions 1o the contrary. Further, the Consolidated Agreement (and
patticularly the Annex (o the Supplemental Aprecment) provides for the pricing of Material
throngh variables identified on a fixed basis, without the Consolidated Agreement allowing
for o different adjustment of the price of the Material, should such variables prove
inappropriate o continue to properly reflect fluctuations of the iron ore price in the market,
including the spot market.

13
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52, The Respondent denies having committed any breaches, fundamental or not, of its
contractual obligations to take Material or of having repudiated the Consolidated Agreement
and, further, argues that the Consolidated Agreement is flexible enough to allow and require
the adjustment of the contract in response to changing market conditions; since the contract
price no longer responded to such conditions, the Respondent was contractually entitled to a
price adjustment under the Consolidated Agreement. Consequently, the Respondent affirms
that the Claimants repudiated the Consolidated Agreement without valid legal or factual
grounds to do so, '

53. On 4 August 2011, CT sent to the Respondent a letter signed by Terrence R, Mee, Cliffs
Senior Vice-President, Global Iron Ore and Metallic Sales, terminating the Consolidated
Agreement the (“Termination Letter”)', which recites as follows:

“This letter serves as a follow up to my letter dated July 19, 2011, In that letter I indicated
that Worldlink needed to provide a shipping schedule by the end of business July 22 in
order to comply with the terms of the Agreement, To date Worldlink has not provided a
shipping schedule nor has it nominated any further vessels for the shipment of the Iron ore
concentrale from the Bloom Lake Iron Mine in 2011.

As you acknowledge in your email of July 21, 2011, production at the Bloom Lake Mine was
not stable during the first year of production and Worldlink accepted irregular shipments.
However, at the meeting in Beljing on June 29, 2011, it was made clear to you, and as you
have acknowledged in your email of the same day, production at the Bloom Lake Mine is
now “normal” and Bloom Lake is in a position to provide regular shipments to Worldlink in
accordance with the Agreement, which requires that shipments are to be evenly spread over
the course of the year. Nevertheless, you failed to take delivery of a nominated shipment in
July, have refused to take delivery of a shipment in August and have failed to respond o our
proposal for shipments in September.

Worldlink's fallure 1o meet its obligations under the Agreement Is a material breach. As a
result of the material breach, the Agreement is hereby deemed terminated effective
immediately, The Bloom Lake Partnership will attempt to mitigate dammages by seeking
other purchasers for the tons that Worldlink should have taken delivery of in 2011 and
during the remaining term of the Agreement. We will also pursue all remedies available
under law against Worldlink”,

54. Prior to the Termination Letter, the Claimants sent to the Respondent two communications —
respectively dated 8 July (sent on 11 July 2011%) and 19 July 2011 (sent on 20 July 2011") -
concerning alleged contractual breaches by the Respondent of its obligation to take
Material.

‘" Bundle 5, Tab 253,
' Bundle 5, Tab 212; Mr. Mee’s testimony at the Hearing (Day 3), at 726-727,

‘ The letter was actually sent on 20 July 2011 (Transcript day 2, Mr. Xu’s testimony at 469),
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55, The 8 July 2011 Cliffs communication 10 WL concerned a shipment for which faydays had
been assigned for 13-22 July 2011(the Jast scheduled shipment for the First Calend Year).
In this letter, Cliffs states that within the 14 day contractual period — explring on the date ol
the letter — Worldlink had not nominated « vessel, nore established the letter of credit
corresponding to the cargo. In such letter Cliffs required confirmation that Waorldlink would
comply with the said laydays and nominations, If no confirmation was forthcoming, Clifs
would conclude that Worldlink would not comply with future laydays, nor with its
obligations under the Consolidated Agrecment’.

56. On 19 July 2011, the Claimants wrote to Worldlink indicating that Worldlink had failed to
provide shipping schedules beyond 13-22 July 2011, and warping Worldlink that unless
Worldlink supplied a 2011 shipping schedule for the Second Calendar Year by the end of
business on 22 July 2011, the Claimants would have (o mitigate their damages by finding
olher buyers for the remaining of the 2011 shipments “...along with all the remaining
tonniage obligations between Worldlink and Bloomlake for the remainder of the term of the
Agreement™”,

57. In its reply of 21 July 2011, WL alfirmed that (1) shipping schedules had to be provided by
CT, since the mine production had not stabilized; and (2) shipments required a 45-day
layean advinee notice; for this reason WI. could nol take the cargo for the 19-28 July 2011
shipment proposed on 28 June 2011 by CT, Fusther, WL requested a postponement of the
Aupust 201 1 shipment to September 2011 to accommodate internal arrangements of an ond
customer’, Finally, the reply indicated that WL was Jooking forward (o a meeting with Cliffs
at Cliffs's Cleveland offices to disouss pricing matters. The ohjective of this meeting was
also to discuss the commercial relationship between the Parties".

-l

58. The Respondent refers to a Cliffs wire dated 11 January 2011 reflecting a “fair disclosure
conference call by Cliffs 1o discuss Cliffs definitive agreement 1o aequire CT, in support of
its contention that Cliffs was not interested in maintaining the Consalidated Apreement with
WL, since Cliffs did not need traders to do business in Asia", In e-mails from Mr. Fujikawa,
Cliffs’s marketing managing director to Mr. Terrence Mee — also referred to by the
Respondent — sent on 18 and 19 July 2011, Mr, Fujikawa points out that “So long as
majority of Bloom Lake concenirate lonnage remuin under Worldlink/WISC'O's contracets,
they would continue (o control Bloom hLake project to theiy advantage”, and that"! hear
Worldlink is a young hawkish Chinese trader and perhaps, it is nol a good parly Jor us to
have a long term business relationship™'. Tn ather e-mails, Mr. Terrence Mee states that

" Bundle 5, Tab 211.

* Bundle 5, Tab 226.
! Bundle 5, Tab 238,
" Transctipt, Day 3, Mr. Mee's testimony, at 761.
" Bundle 5, Tab 126.

Y Bundle 5, Tab 223.
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Wisco and Worldlink are not providing sufficient vessel nominations to support the current
opetations of the Bloom Lake mine, and that they do not nced traders to sell the iron
concentrate in China because of Cliff*s office in Beijing”. On the basis of these
communications, the Respondent affirms that these were the real reasons ~ not reflected in
the Termination Letter - prompting Cliffs/CT to put an end to their relationship with
Worldlink and terminate the Consolidated Agreement,

B. The Claimants’ Detailed Position

59. In support of their position that the Consolidated Agreement was properly terminated
through the Termination Letter, the Claimants refer to contractual breaches that would have
been committed by the Respondent before and after the taking over of CT by Cliffs as

follows:

(2) on 1 June 2011, WL canceled a shipment with a laycan scheduled for 7-16 June 2011
(despite having received a 48-day advance notice);

(b) WL failed to accept a shipment with laycan dates scheduled for 21-30 June 2011, despite
having received a 49-day advance notice, which was finally taken by Wisco;

(c) WL received 44 days in advance a notice for a shipment with a 13-22 July 2011 laycan,
which, allegedly, was only performed by WL after the Claimants agreed to lower the price
for the Material resulting from the BLP Price Methodology;

(d) WL did not reply to shipment proposals with laycan dates respectively of 1 July 2011, 6-
7 July 2011, 10-11 July 2011, anytime in July/August 2011, despite having received
advance notices, respectively of 24 days, 29 days, 33 days and 8-69 days;

(¢) WL rejected a shipment with a proposed laycan for 19-28 July 2011, not because it just
received a 22-day advance notice, but because of the high price for the Material resulting
from the BLP Price Methodology; and

(f) despite having received, respectively, 45-day and 49-day advance notices, WL rejected
the 22-31 August 2011 and 16-25 September 2011 laycans because of the high BLP

Price.

60. The Claimants argue that after the two deliveries in May 2011, WL did not take any
shipments from the Claimants because WL, dissatisfied with the pricing of the Material
purchased from the Claimants, refused to take further shipments as a negotiation tool or
strategy to obtain a change in the price currently applicable under the Consolidated
Agreement,

61. The Claimants mainly rely on the following evidence in support of their contention that, as
from June 2011, WL’s conduct reveals its unwillingness to honor its obligations under the
Consolidated Agreement for pricing considerations:

" Bundle 5, Tabs 222, 246,
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(a) in connection with the 7-16 lune 2011 laycan, because it was cancelled by WL without
proposing an altermate laycan (the Claimants rely on internal e-mails dated 21 June. 2011
between, inter alia, Serge Girardin and Gino Levesque of CT", which in their relevant parts
recite as follows):

First e-mail:

“We are approaching stockpiling capacity at the port (550kt today) Worldlink vessel (below)
cancelled.

Worldlink June 7-16 laydays — no vessel nomination — verbally advised around June 1 that it
was cancelled”,

Second e-mail:
“Just received a call from Sheldon (Worldlink)

I should be getting a vessel nomination for the July 13-22 laydays from Sheldon in the next few
days; ETA is July 16,

He is working on geiting additional shipment(s) but the issue is still price which he considers
$20 to high compared to ??

1 suspect he is opening the door to redefining the pricing mechanism. 1 explained to him that
this will need to be addressed at a higher level.

1 do not expect he will supply additional vessels we want"”

(b) in connection with the 21-30 June 2011 laycan (finally taken by Wisco, although accepted
by WL), but finally cancelled by WL, which never took the corresponding cargo"; and

(c) in connection with the 13-22 July 2011 laycan, which although accepted by WL, it was only
after the Claimants agreed to a lower price for this shipment, as shown by the following e-mails
exchanged between WL and the Claimants;

(i) E-mail from WL of 1 July 2011, last paragraph (see para. 62 (a) (i) below);

(i) E-mail form the Claimants to WL of 3 Juty 2011, which in its relevant parts recites as
follows:

"Good morning. As advised via phone, price formula Is mutually agreed se we hope we have to
go with the agreed price before we can agree any other choice. We can discuss with you
regarding the relationship and pricing system with you during the meeting (o be held in
Cleveland in late July or August,

“Bundle 5, Tab 183,

" Terrence R. Mee witness statement (“ WS”) of 2 May 2013, at para. 12,
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For the cargo with laycan Jul 13-22, you are expected to open L/C based on US8171.73/DTM.
Thanks for your understanding and cooperation. Your support would be highly appreciated”

(iii) E-mail from the Claimants to WL of 5 July 2011, in which by adjusting (lowering) the Fe
content in the iron ore, accepted to reduce the price for this shipment (13-22 July 2011 laycan),
which in its relevant part recites as follows':

“After discussion with our Cleveland office, we agree to temporarily adjust the Fe % from 66%
to 65.79% (which is fram your spreadsheet) as the basis for calculating the price of the Bloom
Lake cargoes. We have 50 10 show a good faith gesture to assist you in coniract performance,

As you know, Cliffs have only owned the Bloom Lake operation for about seven weeks and we
are implementing Cliffs best practices regarding operations. One of 'the items we will address is
constantly producing a product of 66 Fe, but in the mean time we will use 65.79 % Fe as the
basis for calculating the price (we are not changing the contract Fe%)".

62. The Claimants substantially rely on the following in connection with laycans specifically
alluded to in the Termination Letter:

(a) in connection with the 19-28 July 2011 laycan:

(i) an ¢-mail dated 1 July 2011 from WL to the Claimants, which in its relevant parts recites
as follows':

" Regarding our July shipment which might be shipped by MV. Pacific Century, we
nominated this cargo in early June to Laigang Yongfeng Steel who is also your existing
customer, however we were informed lately that they wanted to postpone this shipment due
to high price. As what I addressed during the meeting on 29" the existing price model of
:Bloom Lake does not represent the fair market value compared with other major iron ore
resources around the world, Nowadays, the iron market is really weak because of very soft
demand and downward steel market. As a matier of fact, today, there s one shipment of
65% Russian Pellets was sold at USD184/DMT CFR China, whihle (Slc) the dellvery price
of our concentrate will be no less than USD 195.00/DMT. That is why we are asking for
provisional setilement before we bulld up a new “fair to everybody” price model. By this
way, each party could keep the contract going forward, your cargo could be quickly
released to the market. Otherwise, either enduser or us will syffer a great loss (more than
USDI0/MT, at least 2million for this shipment).

Regarding the second cargo nomination with laycan July 19-28, we are regreted (Sic) that
we are not in the position to consider it unless the new price model and provisional
settlement are considered. As you must be awared (Sic) that time is very crucial now, it is
required at least 20 days ahead of laycan to fix the vessel, so your prompt reaction would be
highly appreciated"; and

" Bundle 5, Tab 206.

" Bundle S, Tab 203.
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(if) at e-mail of 21 July 2011 from the Claiments to WL showing that they maintained an
adjustment (granted before in eonnection with the 13-22 July 2011 laycan) of the Fe % from
66% 1o 65.79% far calculating (lowering) the shipment price, which recites as follows
(attached spreadsheet omitted)":

"We are wondering whether you can confirm acceptance fo take the Bloom Lake cargo in
August soon. Attached is the pricing sheet for August. We are kindly expected to nominate
vessel and open L/C based on $168.69/dmt. Thanks for your cooperation”

(b) in connection with the 22-31 August 2011 laycan, on an email dated 8 July 2011 from
WL to the Claimants”, which in its relevant parts tecites as follows:

“gc we addressed in onr previous correspondence, because of some issues of current
pricing model, the Chinese end users are asking for a new pricing model of Bloom Lake
concentrate, we are regreted (Sie) that we cannol confirm acceptance of the cargo you
nominated until we work out a new pricing method which is agreed by each party”.

(c) In connection with the 16-25 September 2011 laycan (proposed to WL with a 49-day
advance notice), the Claimans rely on an internal e-mail dated 2 August 2011" exchanged
between, inter alia, the Claimants’ Jacky Zhou and Terrence Me, which in its relevant parts
recites as follows:

“Worldlink is waiting for the end users acceptance confirmation. Sheldon indicated to me
that they cannot confirm until the consimers have accepted It. We would have to imagine
that they are waiting for the pricing discussion outcome in Cleveland becomes available
then confirm the cargo.

Ningbo will take part of the cargo nominated to Worldlink Based on the meeting with
Ningbo last week, Ningbo expressed their hope 1o change the current pricing so that the
freight rate will be mare close o the actual freight cost and the pricing is more reflect (Sic)
the actual product quallty.

We will continue to push Worldlink but we are not so confident that they can confirm
acceptance before the Cleveland meeting ",

C.The Respondent’s Detailed Position

63. In presenting its position, the Respondent distinguishes between shipments and laydays
scheduled for the First Calendar Year in accordance with the Agreement, and those
corresponding to the Second Calendar Year (15 July 2011~ 14 July 2012). The
Respondent also distinguishes shipments and laycans concerted before and after the

" Bundle 5, Tab 236.
" Bundle 5, Tab 213.

” Bundlc 5, Tab 251,
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taking over of CT by Cliffs, i.e., after Cliffs, essentially through its Beijing office, started
to play an active role in the administration of its contractual relationship with Worldlink
(15 June 2011). This happened when the performance of the Consolidated Agreement
was taking place towards the end of the First Calendar Year. Finally, the Respondent
suggests that the only circumstances for termination the Claimants may rely upon are
those set forth within the four corners of the Termination Letter, The implication is that
the Claimants may exclusively rely on such circumstances to allege and prove that the
Respondent committed & fundamental or material breach justifying contractual
termination, or a repudiation of the Consolidated Agreement by the Respondent,

64, The Respondent lays great emphasis on the existence of a practice whereby a 45-day
advance notice was to be given by CT when proposing a laycan to WL. The Respondent
argues that CT and Worldlink agreed that CT would receive a 45-day advance notice prior
to any scheduled laycan. The Respondent refers in particutar to internal Cliffs’ emails of 29
June 2011 showing that CT was to provide the shipping schedule and, also, laycans with a
45-day advance notice’, Another internal Cliffs/CT exchange of emails of 29-30 June 2011
refers to a 50-day advance notice as the practice to schedule laycans”, A previous internal e-
mail of 28 June 2011 reflects CT’s understanding that a 45-day advance notice to nominate
cargoes did apply”. In fact, in his testimony at the Hearing, Mr. Serge Laurin, CT’s former
Chief Financial Officer, also corroborated the 45-day advance notice practice between the
Parties to designate each specific laycan, and he testified that he did not know whether this
ptactice would end in June 2011 (i.e., when Cliffs took over CT)", The existence of such a
practice prior to Cliffs’ take-over was acknowledged by Cliffs’ representative in the Beijing
office”. The evidence further shows that Cliffs’ Beijing office understood that CT should
give Worldlink a 45-day advance notice for each laycan”, It was Cliffs’ understanding that
for the August 2011 shipments (the first ones after Cliffs took over) Cliffs had to notify
Worldlink 45 days in advance of the cargo tonnage and laycan dates’

65. In further support that the 45-day advance notice was a practice observed by the Parties,
and that the Claimants cannot validly rely (as they do in the Termination Letter) on
Worldlink not taking cargoes of iron ore in situations in which it has not received such

advance notice, the Respondent shows that out of eight shipments between August 2010
and 1-15 July 2011, only two were premised on laycans for which the edvance notice

; él_mdlc 5, Tab 193,

¥ Bundle 5, Tab 198,

" Bundle S, Tab 192

" Day 1, at 310-313,

" Day 2, Mr. Xu's testimony, at 411-412,

%98 June 201 le-mail; Bundle S, Tab192,

2 June 2011 e-mail from Cliffs; Bundle 5, Tab 174.
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fell shott of the 45-day minimum (one notice was given 41 days in advance, and the other
one was given 44 days in advance).

66, The Respondent contends  that although  the  Consolidated Agreement required the
ftespondent to schedule shipments and layeans, in fact CT assumed these obligations, The
Respondent challenges the assertion in (he Termination Letter that the production of the
mine was stable and normal. Because of the lack of stability in the production of iron ore
from the Bloom Lake mine, the practice had been for the Claimants to nominale o cargo
with a 45-advance notice © Worldlink, and that so far, Worldlink had nol received
confirmation that the production of the mine had become stable. Also for (his reason, and
the fact that sales to Worldlink had to be coordinated with other sales of iron ore from the
Rloom Lake mine to Wisco and SK Network, the Respondent alleges that it was - and
not Worldlink — which provided the shipping schedules, since it was the only one in the
pasition of coordinating iron concentrate ghipments 1o (he difterent purchasers (this was
confivmed by the lestimony at the Hearing of I'rangois Laurin of CT"), Theselore, the
Respondent argues that termination of the Consolidated Agreement (as sel torth in the
Lormination Letter) cannot be validly based on Waorldlink failing to provide a shipping
sehedule for the Second Calendar Year despite the assertion by the Claimants, in their
communication of 19 July 2011 mentioned abave, that Worldlink was failing o hanor such
obligation.

67. During the Hearing, this matter was explored through the cross-examination of Mr. Jimmy
Xu, the chicl representative of the Beijing office of Cliffs, and Mr. Terrence R. Mee, based
in Clifts’ Cleveland office.

68, For the period July 2011 to December 2011 (the first half of the Second Calendar Year), o
shipping schedule ~ in the sense contemplated in the Consolidated Agreement — was not
expected, utilized or requested, because il was a gix-month period, and the coniractual
shipping schedule is annual. In this sense, (he conduct of the Parties deviated from the strict
contractual terms. For this period, laycans, lonnages and cavgo availability were established
on a shipment-hy-shipment (or carpo by cargo) basis ™. This supports the conelusion (hat for
this period the Respondent did not have to provide shipping schedules and, accordingly, that
it was not in contractual breach for not providing the same.

69. Prior to the time that CT was taken aver by CHilTs, CT (7 June 2011 c-mail from Serge
Girardin™) proposed to Worldlink and Wisco three additional shipmenls ol iron ore for July
2011 (i.e., the end of the First Calendar Year under the Consolidated Agreement). The three
proposed liycans started, respectively, on 1luly 2011, 6-7 July 2011 and 10-11 July 2011,
These are additinnal shipments not originally contemplated in the forward schedule set up in
advance for that Calendar Year in accordance with the Consolidated Agreement. Wisco

“ Day 1 transcript, at 305-308.
" Mr. Xu's testimony, Day 2, at 406-409; Mr. Mee’s testimony, Day 2, at 722-723.

" Bundle 5, Tab 176,
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took one of these shipments. WL did not take any of the shipments. There is no evidence
that CT or Cliffs complained about any of these two shipments not having been taken by
Worldlink”. In any case, such shipments being over and above shipments scheduled
pursuant to the Consolidated Agreement during the Second Calendar Year, WL did not have
a contractual obligation to take such shipments,

70. On the other hand, the Respondent contends that, assuming that the Termination Letter
refers to the three additional shipments mentioned above and the corresponding laycan
proposed dates, the respective advance notice periods were 23, 28 and 33 days”, i.e., not in
agreement with the practice developed in the performance of the Consolidated Agreement,
which would require a 45-day advance notice for proposed laycans; therefore, WL was not
in breach, in accordance to the existing practice, by not taking those cargoes. The
Respondent points out that such shipments were also proposed to Wisco (one cargo to WL,
two to Wisco), which, like WL, did not accept them although, in the case of Wisco,
apparently because of alleged lack of available capacity”. '

71, The last laycan scheduled prior to the taking over of Cliffs was the 13-22 July 2011 laycan,
which correspondend to a cargo for which WL had nominated (prior to the take-over by
Cliffs) the Pacific Century, and which was the subject of the letters of 8 and 20 July 2011
mentioned above, Although the vessel had been nominated and, for this shipment, the price
of the Material was lowered by CT on the basis of the Material’s actual Fe content,
Claimants alleged that WL would not use the laycan because WL had not confirmed the
letter of credit required under the Agreement to pay for the cargo, which justified the
Claimants' complaints in the aforementioned letters”, In any case, assuming that the
Termination Letter refers to the 13-22 July 2011 laycan, it was performed and the respective
cargo taken by WL, as testified by Mr. Xu, and as showing in an e-mail of Serge Girardin of
CT, on 30 June 2011". Consequently, the Respondent denles having breached the
Consolidated Agrement in connection with this laycan,

72. After the take-over of CT by Cliffs, three laycans were proposed by Cliffs’ Beijing office.
These were: (a) a 19-28 July 2011 laycan; (b) 8 22-31 August 2011 laycan; (c) a 16-25
September 2011 laycan”, These laycans, corresponding to the Second Calendar Year, are

the threc laycans unequivocally relied upon in the Termination Letter to terminate the
Consolidated Agreement on the basis of an alleged contractual breach by the Respondent to

" Transcript Da}7 3, Mr, Mee’s testimony, at 701-702,
* Transeript Day 2, at 392,

" Transeript Day 2, at 393-394; Bundle 5, Tab 209.

" Transcript Day 3, Mr, Mee’s testimony, at 727-730.
“ Transcript Day 2, at 457-466; Bundle 5, Tab 198.

* Transcript Day 2, at 414-415 (Mr, Xu's testimony).
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take Bloomlake Material”, The 19-28 July laycan was (e first proposed by Clills, and it
was proposed o both Worldlink and Wisco, whereas the 22-31 August and the 16-25
September laycans were proposed Lo Warldlink only”. tn the Hearing, Mr., Mee testified that
1 reference Lo “shipments” (in plural) in the Termination Letter, was a mistake. He agreed
that the Termination Letter referred only to one shipment in July, one shipment in August,
and one shipment in September 2011".

(i) The 19-28 July 2011 Laycan

93.In the 21 July 2011 c-mail from the Respondent referred to in the Termination Letter,
responding to the Claimants’ communication of 20 July 2011, the Respondent points out
that it only received notice of the 19-28 July layean, the (irst one proposed by ClilTs's
Beijing office”, on or around 27 June 2011 (with about a 21-day advance natice™), which
would be (oo short a notice to proceed, since according 10 the advance notice praclice
described above, the Respondent would need at least a 45-day advance notice to nrrange for
a vessel; for that reason, WL was not able to take that cargo. The same layean was proposed
to Wisco on 30 May 2011 (i.e, with an advance notice of around 50 L‘.nys)", and was
performed by Wisco (the cargo loaded on the Nord Steel designated by Wisco"). The reason
this laycon was also proposed lo WL was that CT had doubts about Wisco taking Material
during this laycan”, Be that as it may, since Wisco took the cargo, the Claimants suffered no
damages resulting from this alleged breach. 'Therefore, the Respondent not only denies
having breached the Consolidated Agreement in respect of this laycan, but even il the
contrary were accepled, the Claimanls cannot prevail on a claim which even il proved could
not lead 1o awarding damages to the Claimants.

(i) The 22-31 August 2011 Laycan

74. The second laycan (22-31 August 2011) was proposed by Cliffs on 8 July 2011 (45 days in
advance). Worldlink proposed to postpone this laycan until September 2011 to

v Transcript,_ Day 2, ;1;19 (I\;Ir. Xu's testimony); Day 3 at 705-706 (Mr. Mee’s testimony).
" Transcript, Day 2 at 427 (Mr. Xu’s testimony).

" Transcript, 14 May 2014 (Day 3) at 687-690.

* Transcript, Day 2 at 427 (Mr, Xu's testimony).

" Transcript, Day 2 at 431 (Mr. Xu's testimony); Day 3 at 708 (Mr. Mee’s testimony).

“ Transcript, Day 2 at 431-434; 441-443 (Mr, Xu's testimony); Day 3 at 710-711 (Mr. Mee’s
testimony).

» Transcript, Day 2, at 446-448 (Mr. Xu's testimony); Day 3 at 711-715,

“ Traneript, Day 2, at 448 (Mr. Xu's testimony).
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accommodate a request from the end customer, Ningbo", CT/CIiffs never respondend to this
request”. The Respondent denies that it would not have complied with this laycan absent an
adjustment of the price for this cargo, and affirms that the mere fact that it legitimately
raised concerns about the pricing of the iron ore under the Consolidated Agreement is not
tantamount to a repudiation or anticipatory breach of the Consolidated Agreement and,
much less, to a contractual fundamental or material breach.

75. Further, the Respondent refers to an internal exchange of e-mails between Jacky Zhou and
Terrence R, Mee of CIiffs on 25 July 2011, which in their relevant parts recite as follows:

First E-mail (from Zhou to Mee)"

“2. Worldlink:

As Sheldon advised, the nominated August cargo has to be delayed to September. Sheldon
indicated to us the August cargo with laycan 22-31 was nominated to Ningbo. Due to
Ningbo's production plan change, this shipment has to be deferred ta September, We plan
to nominate to Worldlink the third September cargo (laycan Sep 16-25) after you have
replied Sheldon ",

Second E-Mail (from Mee to Zhou)"®

(2) If Worldlink's decision is to not nominate performing vessels in August and meet their
contractual obligations, then we would view the WorldLink contract as void, Additionally
we would need o identlfyy new customers to mitigate our damages.

(3) We can provide September laydays to Worldlink, but I do not believe we are obligated
due to item (2) above .

Thus, the Respondent denies that pricing concerns voiced by it were the reason prompting
the Claimants to terminate the Consolidated Agreement in connection with this laycan,
Rather, even a short postponement of the August 2011 shipment, irrespective of the causes
underlying such postponement, would imply that Cliffs/CT would consider themselves no
longer bound by their provisions.

(iii) The 16-25 September 2011 Laycan

76. The third laycan (16-25 September), proposed by Cliffs on 29 July 2011" with a 45-day
advance notice, was apparently intended to accommodate the needs of Ningbo i.e., WL's

“ Transcript, Day_2,-at 451 (-Mr. Xu’s testimony), at 612 (Mr. Mee's testimony).
* Transcript, Day 3 (Mr. Mee's testimony), at 758-759,

“ Bundle 5, Tab 247,

" Dvidem.
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customer which indicated (o be unable to receive the cargo originally to be shipped during
the 22- 31 August 2011 laycan. According to CLiffs’ Beijing office: ""Worldlink is waiting
for the end user's acceptance confirmation. Sheldon indicaled to me that they cannot
confirm until the customers have accepted it. We would have to imagine that they are
waiting for the pricing discussion outcome in Cleveland becomes available then confirm the
cargo”. The e-mail further says that Ningbo —as indicated, Worldlink's customer in
question - had expressed concerns about the price, and that Cliffs was not confident that
confirmation of the taking of the cargo by Worldlink would be received before the
Cleveland meeting to discuss pricing issues with the Respondent and Wisco, scheduled (o
take place mid-August 201 1", On 29 July 2011 Cliffs scems 1o have aceepted this, since it
then proposed a new laycan for 16-25 September 2011 for this shipment’.

77. The Respondent points out that in the meantime: (i) it had received — on 20 July 2011 — the
Claimants' letter of 19 July 2011 referred to at para, 56 above, requesting (he Respondent
1o send within 48 hours a shipping schedule, (i) promptly asked for a elarification - in its
letter of 21 July 2011 (referred to at para, 57 abave) - of the contents and meaning of the
letter of 19 July 2011 from the Claimants, without the evidence showing that the Claimants
ever responded to the Respondent’s 21 July 2011 letter”, The evidence further shows that
although Mr. Mee had given a green light for the nomination of laydays for September
2011, a few hours Jater he retracted from this instruction until they responded to WL's email
sent by Sheldon Zbao (secmingly, the Respondent's leter of 21 July 2011)". Such
Respondent’s letter was only addressed in the Termination Letter of 4 August 2011,

78. Therefore, the Respondent argues that a few days after, without receiving the clarification
requested in its letter of 21 July 2011 or having reasonable thne (o react to the 16-25
September laycan proposal (including identifying a customer for the cargo), the Termination
Letter of 4 August 2011 was issued. In parallel, the Respondent points onl that throughout
July 2011 Wisco was refusing to take cargocs because of the high price of the iron ore from
the Bloom Lake Mine. Under these circumstances, the Respondent denies having breached
the Consolidated Agreement.

D. The Arbitral Tribunal’s Analysis

" Bundlle 3, T;bz‘-w.
* Bundle 5, Tab 251.
* Bundle 5, 1ab 249.
“Transcript Day 3, at 757-759.

* Bundle 5, Tab 246 (e-mails form Mr. Mee to Ms. Zhou of 22 July 2011 (first one, at 7:16 am.;
second one, at 13:17 pm)).
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(i) On_the Chanetetization of the Consolidated  Agreement, the Applicable Legal

79. As indicated above, while the Claimanis argue that the Consolidated Agreement is a sales
contract govemned by the CISG, the Respondent contends that it is a distributor contract
governed by the UCC. Further, the Respondent characterizes the relationship among the
Parties as a quasi-partnership, a characterization that is firmly rejected by the Claimants.
Essentially, the Claimants argue that it is generally accepted that distribution agreements are
not covered by the CISG and, further, that the Respondent lays undue emphasis on the
reference to “exclusive distributor agreement” at Section 1 of the Agreement, without taking
into account the actual substance of the Agreement and the respective rights and obligations
thereunder, which do not include the creation of an agency relationship between the parties
to the Agreement, nor the obligation to distribute Material and organize such distribution or
to attain a minimum of Malerial target sates in China, all features characterizing the
existence of a distribution agreement but which are not present in the instant case. On the
contrary, the Agreement satisfies the essential requirements for the existence of a sales
agreement under the CISG, namely, the identification of specific goods to the contract with
indication of the applicable sold quantities and corresponding price. In tum, the Respondent
relies on the characterization of the Agreement as an “exclusive distribution agreement” in
its Section 1, the incorporation of a sales commission payment to the Respondent based on
the sales of Material to end-customers, which is characteristic of agreements for the
distribution of goods, and the fact that the BLP Price Methodology introduced through the
Addendum provides a flexible pricing formula subject to change depending on varying
market conditions, and not a fixed price for goods sold, all elements indicating that the
Consolidated Agreement is a distribution agreement governed by the U,C.C. and not an
international sales agreement governed by the CISG.

The Aibitral Tribunal notes that the Claimants have persuasively shown that the conditions
for the application of the CISG are met and that the Consolidated Agreement should indeed
be considered a contract for the sale of goods, i.¢., the sale of Material, covered by the CISG
provisions.

80

81. Section 15 of the Agreement, providing for the application of New York law as the proper
law, does not exclude the application of the CISG, Both China and Canada are parties to the
CISG, and the Arbitral Tribunal is satisfied that according to CISG Articles 1 and 10
invoked by the Claimants, the requirement that the Parties’ respective place of business be
located in different contracting States has been met in the instant case (it being undisputed
that the Parties have their respective place of business in different CISG countries, Canada
and China (CISG articles 1 and 10 (a)).

82. The Arbitral Tribunal also finds that the Consolidated Agreement is a sales contract covered
by the CISG. To this effect, the Arbitral Tribunal has focused on the provisions in the
Consolidated Agreement and the substance of the rights and obligations of the Parties
arising out of this Apgreement rather than on its characterization as a “Distributor
Agreement” (in the Agreement) or as an “Offtake Agreement” (in the Supplemental
Agreement).
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83. While Section 1 of the Consolidated Agreement elearly provides far the firay obligation ob
WI. to purchase, during the term of the Apreement (7 years afler the connmencenent ol
commereial production of the Bloom Lake mine), 7.000,000.00 WM ol Material pesr
Contracl Calendar Year, and Section 2 provides that the Material shall be sold in China
exclusively through W1, the Respondent lias not discharged its burden of proving, that other
aceompanying features that musl exist for the Consolidated Agreement Lo be considered a
distributor apreement (summarized in paragraph 79 above as taised by the Respondent) are
present, namely, the disteibution of the purchased Material in China, the organization of
<uich distribution, n resale target, or even the obligation to re-sell, ar the existence of a sales
agency relationship between seller and buyer, Specilically in connection with the existence
of an agency relationship hetween seller and buyer under the Consolidated Agreement, the
Respondent has argued, without specilically referring to any applicable law, that such
relationship is o principal-agent relationship. Be that us it may, (he Respondent has failed to
prove the existence under the Consolidated Agreement or olherwise of the clements
penerally accepted as roquired to characlerize such relationship as an agency relationship,
namely, thut the purchaser apreed to represent or act for the principal (seller), subject lo the
seller’s right to control the purchaser's conduct concerming the matters entrusted (o (he
purchaser, or that the purchuser’s conduet (the Respondent's) would allow to conclude that
it held itself out as ngent acting on behall of the seller as principal.

Further, the Claimants have persuasively argued that the Agreement sufficiently identilies
the necessary clements constituting the existence of a sale of goods under the CISG or
ofhierwise, namely the goods sold (the Materinl) in its Scetions 1, 3 and 5, and the applicable
price (Preamble, Arficle 2 and Schedule A to the Supplemental Agreement). Under the
cireumstances, the admittedly unusual feature that pursuant to Section 4 (b) ol the
Agreoment the purchaser is earning a 1.75% commission (e on all Material sales in China —
the economic effect of which is to reduce the purchase price paid by WL for the Material —
cannot by itself, absent other converging clements like those described above, lead to the
conclusion that the Consolidated Agreement is a distribution contract,

B4

-

85, As part of its contention that the Consoliduted Agreement has no rigid pricing provisions
impeding a flexible adaptation of the pricing methodology o changing market conditions,
the Respondent has challenged its ncceptance of the Schedule A lo the Supplemental
Agreement setting forth the clements on the basis of which the selling price of the Materinl
is (o be caleulated from time to time, e, the BLP Price Methodology. by alleging that it
does not bear its signature.

However, the Claimants have porsuasively demonstrated that: (1) WL was aware of
Sehedule A and its contents, as well as illustrations on how the BLI Methodology operales;
and (h) that in fact, through their conduet, the Parties have acknowledged that the BLT Price
Methodology, #s showing in Schedule A, was contractually applicable for establishing the
purchase price lor the Material”.

86

“E.g., various e-mails of CT to WL, or copied to WL, the first one of 8 September 2010 (and,
after the execution of the Supplemental Agreement on 30 September 2010, spanning between
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87. A different matter is whether, as pleaded by the Respondent, the Consolidated Agreement
provided a flexible, open-ended framework permitting to adjust the pricing formula
(including the BLP Price Methodology) according to changing market conditions.

88. In the view of the Arbitral Tribunal, although the BLP Price Methodology is premised on
variables showing from time to time on published or publicly accessible information (such
as Platts) precisely aimed at capturing pricing market variations, it provides for fixed bases
for the calculation of the Material only within the flexible limits permitted by such
variables. The Consolidated Agreement pricing provisions, specifically adopted by the
Parties (who are sophisticated operators in the iron ore concentrate market) precisely in
order to capture such market fluctuations, are then not open-ended, nor do they allow for
boundless flexibility to respond to market fluctuations. A modification of the BLP Price
Methodology, in the absence of a hardship clause -~ and the Consolidated Agreement does
not have one - is only possible if the Parties would freely agree to modify it, without the
Consolidated Agreement imposing an obligation on the Parties to do so, even if changing
market conditions would indicate that such variables no longer properly reflect market
prices for the Material.

89, Not only does pricing along such lines satisfy CISG requirements as to price for goods sold,
but also leads to concluding that the Respondent cannot prevail on its contention that the
pricing formula set forth in the Supplemental Agreement was subject to modification each
time that a Party thereto could prove that market conditions required a modification of the
price for the Material not reflected by the BLP Price Methodology. Thus, the legitimate
expectations of the Parties when adopting the BLP Price Methodology could only have been
that only with the agreement of both Parties this Methedology could be changed or replaced
to adapt the pricing of the Material to a new market scenario, even if such original
agreement would have been based on poor judgment or wrong prophecies as to its ability to
produce commercially reasonable prices for the Material agreed, No claim that the Parties
incurred a mistake as to the facts when agreeing on the BLP Price Methodology has been
made in this arbitration.

90. The Respondent cannot prevail either on its contention that the relationship among the
Parties was a quasi-parinership, i.e, a joint venture resulting from the investment by WL in
the share capital of CT, WL’s participation in the decision making of CT because of its
stake as an investor in CT, its role in procuring end-buyers, organizing end-buyer purchases
of Material and the fact that WL shared in the economic benefits of such purchases through
the commission payable to WL under the Consolidated Agreement, with the accompanying
legal consequences resulting from such relationship, such as fiduciary duties reciprocally
owed by the co-venturers, including a fiduciary duty to adapt the pricing of the Material to
changing market conditions. There is no evidence that the Consolidated Agreement gave
rise to independeni accounting for the alleged joint venture operations, or independent
auditing of the joint venture accounts, or sharing in joint venture losses and profits by those
presumed to be co-venturers as if they were partners, or separate contributions cash-called

26 October 2010 and 18 May 2011) and attached Material price calculations, 2" WS of M.
Terrence Mee, Tabs. 26-48,
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to the hypothetical co-venturers to pay for the joint venture operational and other costs. On
the contrary, the rights and obligations of the Partics are those of sellets and purchasers
entering at arm’s length into a contractual arrangervent, the Consolidated Agreement, the
clear purpose of which is the sale of a commodity for a price. Pursuant o its provisions, the
Parties assumed rights and duties as seller and huyer, in urn specifically alloenting risks and
burdens between them. Although the evidence shows thal in July or as from July 2007
Worldlink invested between 20,000,000.00 and 30,000,000.00 Canadian Dollars in a1
(what appears to have been a minority participation in CT’s share capital, the evidence
further showing that apparentty by 2009 it had ceased to exist "and, in any case, that it was
extinguished as a result of the take-over of CT by Cliffs™), the mere fact of holding an
equity participation in a company, absent other accompanying factors (like the ones referred
to above), does not create & joint venture or quasi-parinership with other holders o [ shares in
the same company. Under New York law, the only law pleaded by the Parties as to the
existence or non-existence of a quasi-partnership or joint venture, and also the Consolidated
Agreement's proper law”, the absence of sharing in the venture's profits and losses suffices
to show that no partnership, joint venture or quasi-partnership exists between contracting
parties. The failure of the Respondent to. prove otherwise suflices Lo dispose of the
Respondent’s characterization of CT’s and WL.'s business relationship as a joint venture or
quasi-partnership.

91.0n the other hand, Sections 1 and 2 of the Agreement unequivocally provide for the
unconditional obligation of the Respondent to buy fixed quantities of Material each contract
Calendar Year at the contract price (determined through the BLP Price Methodology). The
taking and purchasing of the Material by WL was not conditioned upon {ts ability to re-sell
the Material in China ot elsewhere at any specified price, at a profit or, for that matter, upon
its ability to re-sell the Material at all. This is confirmed by Section 19 of the Agrecement on
Representations and Warranties, which in its relevant parts recites as follows:

()

“WL warrants that it will purchase such available quantities of Bloom Lake Concentrate
under the terms of this Agreement (....) CLM will reserve all its right to seek compensations
from WL if WL does not purchase the quantities determined under the terms of this
agreement”,

(ii) On Whether the Respondent Commilled a Fundamental Breach of the Consolidated

Agreement Justifying its Termination by the Claimants.

» Hearing transcript, Day 1, Mr Frangois Laurin testimony, at 203.
* Hearing transctipt, Day 1, Mr. Frangois Laurin testimony, at 336.
¥ Hearing transcript, Day 3, Mr. Paul Yeou testimony, at 926.

» Sreinbeck v. Gerosa, 4 N.Y. 2d 302, 317-318 (1958); Cosy Goose Hellas v. Cosy Goosse US4,
Ltd 581 E.Supp. 2d 606, 622 (S.D.N.Y.2008); ltel Containers Int'l Corp v. Atlantrafik Express
Service , Ltd, 909 F.2d 698, 701 (2d Cir. 1990).
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92. Having thus made- specific findings and reached conclusions on the legal and contractual
framework goveming the Parties’ relationship giving rise to the disputes subject to these
arbitral proceedings, the Arbitral Tribunal will now turn to the specific issue of whether the
Respondent committed a fundamental breach of the Consolidated Agreement which, as
pleaded by the Claimants, validly justified the termination of the Consolidated Agreement
by the Claimants.

93, In this respect, the Arbitral Tribunal notes the convergence of the notions of fundamental
breach under the CISG provisions and of material breach under New York law (i.e., the
U,C.C applicable to sales of goods as part of New York law, the proper law designated by
Section 15 of the Agreement). Further, the Arbitral Tribunal considers that the express
choice of New York law by the Parties as the Consolidated Agreement’s proper law cannot
be without consequence even if the CISG has been found to be applicable. For this reason,
the Arbitral Tribunal shall seek guidance in the law of New York or apply its legal rules
whenever judged necessary to interpret CISG provisions or to determine matters the Arbitral
Tribunal finds not to have been provided for by the CISG.

94, For examnple, the Parties have opposing views on whether the CISG allows resort to the
principle of good faith when interpreting contracts or their performance. As shown by the
Parties’ submissions on this matter, the authorities are divided on this issue. Article 7(1) of
the CISG only refers expressly to good faith in connection with the interpretation of the
CISG provisions", The Arbitral Tribunal considers that the CISG is silent in this respect. In
any event, even if it were hypothetically assumed that the questions regarding the
interpretation of the Consolidated Agreement raised by the Purties are govemed but not
sottled by the CISG, the Arbitral Tribunal is not persuaded that there is a general principle
underlying the CISG according to which issues of contract interpretation should be decided
on the basis of the principle of good faith, Therefore, consistently with CISG article 7(2)",
the Arbitral Tribunal shall rely_on the applicable law chosen by the Parties as the proper law
of the Consolidated Agreement (namely, New York law) in search for an answer, Clearly,
under New York law there is an implicit covenant to be read in all contracts governed by
New York law that the principle of good faith shall be applied in the interpretation and
construction of contract provisions and when considering the performance or enforcement
of contractual obligations”. Consequently, the Arbitral Tribunal shall specifically rely on
New York UCC § 1-203, which recites ag follows:

¥ CISG Article 7 (1): « In the interpretation of this Convention, regard is to be had to its
international character and to the need to promofte uniformity in its application and the
observance of good faith in international trade »,

“ CISG Article 7 (2): "Questions concerning matters governed by this convention which are not
expressly settled in it are to be seitled In conformity with the general principles on which its 1s
based or, in the absence of such principles, in conformity with the law applicable by virtue of the
rules of private international law".

“UCC § 1-201(19); Restatement of the Law Second Contracts 2d, § 205.
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“Every contract or duty within this Act imposes an obligation of good faith in its
performance or enforcement”.

95. The Arbitral Tribunal will examine first whether the circumstances and grounds of contract
termination invoked in the Termination Letter constitute a fundamental breach and,
thereafter, whether other circumstances or grounds not specified in the Termination Letter
may, concurrently or separately, lead to such conclusion, The Termination Leter refers to
“material” breach, but the Claimants have made their claims on the basis of fundamental
breach under CISG Article 25, which recites as follows:

"4 breach of contract cammitted by one of the parties is fundamental if it results in such
detriment to the other party-as substantially to deprive him of what he is entitled under the
contract, unless the party in breach did not foresee and a reasonable person in the same
circumstances would not have foreseen such a result”

96. The above is then the standard the Arbitral Tribunal will take into account to determine if
the Claimants properly terminated the Consolidated Agreement under the CISG.

(8) Grounds/Circumstaices referred to in the Termination Letter
(w) Submission of a Forward Shipping Schedule

97. Section 6 of the Agreement provides, in its relevant part, as fotlows:

WL shall submit to CLM for its approval a forward shipping schedule with laydays spread
over 15 days, covering each year, af least 30 days before the start of each year. CLM shall
confirm to WL, within 14 days, whether or not such such schedule is acceplable. Shipmerits
in each yoar shall be approximately evenly spread over the 12-month period”

98, The Claimants point out that the Consolidated Agreement required the Claimants to
provide, and the Respondent to offtake, evenly distributed cargoes and shipments along
each contract year, ot two shipments a month, and refer to a 9 March 2009 e-mail from WL
to the Claimants concerning the first conttact year — going from July 2010 to July 2011 - in
which WL requests compliance with this requirement. This is not o digputed issue among
the Parties.

99, What is disputed is whether because of practices observed by the Parties, CT became
responsible for supplying the forward annual schedule provided in Section 6 of the
Agreement, with CT providing notice of proposed laycans in respect of laydays mutually
agreed by the Parties,

100. The evidence has shown (sce paras, 66-68 above) that prior to the taking over of CT by
Cliffs, the practice had been that the seller (CT), and not the purchaser, was providing such
shipping schedule. This is further consistent with the fact that the schedule had to follow the
production rhythm and level of the Bloom Lake mine, something that was exclusively
monitored and controlled by CT, On the other hand, the undisputed evidence has shown that
during the first-half of the Second Calendar Year (starting on 15 July 2011), the practice
was not to have an annual shipping schedule, but to operate on 4 discrete shipment/layean

3
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by shipment/laycan basis premised on specific proposils made by CT to WL for éach
shipment/laycan. This is supported by an e-mail of Cliffs to WL of 29 June 2011 indicating
that Cliffs would be providing the “next whole year’s delivery plan” by mid-November,
which could only refer to Material deliveries during the second half of the Second Calendar
Year, starting in January 2012%, There is then no basis for the Claimants’ allegation in the
Termination Letter that the Respondent had failed to comply with its contractual obligations
as defined by the Parties’ conduct before and after the taking over by Cliffs, in connection
with the preparation of forward shipping schedules,

(x) The 19-28 July 2011 Laycan

101, Whether or not WL committed a breach of the Consolidated Agreement in connection
with this laycan requires looking at two questions that have been hotly debated by the
Parties.

102, The first one is whether WL received adequate advance notice of the laycan, The
evidence has shown (see paras. 64-65 above), that, irrespective of the actual time needed by
WL to identify a prospective buyer for the Material and name a ship to take a cargo of
Material within a specific laycan, the practice bofore the taking over of CT by Cliffs was
that CT would give WL a 45-day advance notice of each specific laycan. The evidence
equally shows that Cliffs became aware of this practice after it took over CT. There is no
communication of Cliffs/CT after the takeover specifically challenging or rejecting such
practice. Since CT only gave WL a 21-day advance notice in respect of this laycan, CT did
not comply with such practice.

103. The second one is the Respondent’s remonstrance regavding the inadequacy of the BLP
Price Methodology in view of the market conditions in China for the sale of iron ore
concentrate, Prior to considering the relevance of this question in regard to the compliance
with the 19-28 July 2011 laycan, it i3 necessary to look at it from the perspective of the
more general context within which it has been presented to the Arbitral Tribunal,

104, Various exchanges between the Parties (and internal exchanges among personnel of the
Claimants) clearly show the difficulty, because of changing market conditions, for placing
the Material in the Chinese market at the prices applying pursuant to the BLP Price
Methodology. In such correspondence, WL requested an adjustment of the BLP Price
Methodology for the iron ore to be able to compete in the Chinese market. In their opening
statement at the Hearing, the Claimants asserted that “Worldiink clearly and repeatedly
conveyed to Bloom Lake it would not comply with its contractual purchase obligations at
the established contract price, which jeopardized the operations of the Bloom Lake mine,
and led to Bloom Lake's justified termination of the contract on the 4" of dugust 2011,

“ Bundle 5, Tab 193.Mr, Jimmy Xu's testimony, transcript of the Hearing, Day 2, at 406-408 Mr,
Terrence Me testimony, Hearing transcript, Day 3, at 686,

“ Transceript 12 May 2014 (Day 1) at 15-16,
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105. WIL's position that the Consolidated Agreement’s price was not adequate under the then
current market conditions became apparent in June-July 2011 and, according to the
Claimants, for this reason WL ceased to honor its contractual obligations to make available
ships for taking iron ore cargoes from the Claimants' mine, The Claimants nention; (a)
internal CT e-mails of 15 June 20117 and 29 June 201 ", in which reference is tade to
issues raised by WL regarding the inadequacy of the pricing ol the Material on the basis of
the BLP Price Methodology; (b) an email from WL to CT ol 29 June 2011, in which WL
requests the building up of a new pricing model for the Material™ ; and (c) an internal e-mail
of CT ¥, referring to the cancellation by WL of a shipment scheduled for 1 June 2011 and
also to WL’s price concerns.

106. The Arbitral Tribunal notes that it is undisputed that market conditions had changed and
that the BLP Price Methodology did not yield prices fo the Material able to successfully
compete with spot prices for iron orc coneenirale sales in or to China. From a strictly
cconomic or commercial perspective, the Consolidated Agreement had become
impracticable. Under such circumstances, the mere fact that WL was repeatedly raising such
issue with CT or requested the change or aduptation of the BLP Price Methodology does not
constitute a contractual breach, funcamental or not, nor a repudiation or avoidance of the
Consolidated Agreement. The Arbitral Tribunal further observes that in diffetente pleadings
in this atbitration references have been made to contract termination, contract repudiation ot
contract avoidance, Giving the context such pleadings have been made, the Arbitral
Tribunal considers that all these terms, be it repudiation or contract termination under New
York law or the U.C.C.", or contract avoidance under the CISG (CISG articles 64(1)" and
72(1)", are meant to refer to actions or conduet of a party clearly demonstrating such party’s

h:;E_)ghjbit 10 ot“ Mr, Xu's WS,
* Exhibit 13 of Mr. Xu's WS,
* Exhibit 15 of Mr, Xu’s WS,
“ Bundle 5, Tab 183,

“U.C.C. § 2-610, Comunent 1 characterizes repudiation as “...an overt communication of
intention or an action which renders performance Impossible or demonsirates a clear
determination not to continue with performance”.

* {n its relevant part, CISG article 64(1) recites as follows:
“The seller may declare the contract avoided

(a) if the failure by the buyer to perform any of his obligations under the contract or this
Convention amounts to a fundamental breach of contract”.

" CISG article 72(1) recites as follows!

“If prior to the date for performance of the contract it is clear that one of the parties will commit
a fundamental breach of contract, the other party may declare the contract avoided o
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determination to reject the Consolidated Agreement or not to perform or continue
performing its obligations thereunder, thus constituting a fundamental or matetial breach of
the Consolidated Agrecment,

107. To establish if such is the case, it then becomes necessary to consider_those instances in
which WL specifically indicated that it would not perform the Consolidated Agreement so
long as negotiations to change or adjust the BLP Pricing Methodology to adapt the pricing
of the Material in accordance with the new market conditions had not taken place, This
happened on two occasions.

108. One of them concerns precisely the 19-28 July 2011 laycan. A reference has been already
made to WL’s e-mail to CT of 1 July 2011(full text at para. 62 (a)(i) above ) stating that: (a)
the first July 2011 shipment was cancelled because the end customer considered the price
too high; and (b) the same would happen in connection with the 19-28 2011 laycan cargo if
no adjustment of the price could be achieved”, The relevant part of this c-mail’s text
regarding this laycan is as follows:

“Regarding the second cargo nomination with laycan July 19-28, we are regreted (Sic)
that we are not in the position to consider it unless the new price model and provisional
settlement are considered. As you must be awared (Sic) that time Is very crucial now, it
is required at least 20 days ahead of laycan to fix the vessel, so your prompf reaction
would be highly appreciated”.

109. The Claimants point out that in their e-mail of 21 July 2011 (referred to in para. 57
above), WL changed its story to blame its not taking the second July 2011 shipment on the
fact that it did not receive a 45-day shipment advance notice according to the practice
observed so far by the Parties,

110. The text of the 1 July 2011 e-mail shows that the reason prompting WL to indicate that it
would not take Material during this laycan was not compliance or not with the advance
notice practice, but because of WL’s Material pricing concemns, In this e-mail, WL is saying
that settling soon the pricing issue for this cargo was necessaty to be able, once settled, to
have sufficient time to nominate a ship that would take Material during this laycan, This is
inconsistent with WL’s unconditional obligation under the Consolidated Agrecment to
offiake Bloom Lake mine Material,

111, However, the Parties had agreed to meet in Cleveland in August 2011 to discuss,
precisely, pricing issues under the Consolidated Agreement and under Wisco’s iron ore
concentrate sales agreement. As already found, CT was aware of the desire of WL to
renegotiate the Material price”, and WL was relying on the Cleveland August 2011 meeting
to carry out these negotiations”. In facl, CT accepted that the pricing issucs that had been

" Bundle 5, Tab 203.
" Bundle 5, Tab 199 (internal CLiffs/CT e-mail of 30 June 2011),

® Bundle 5, Tab 212 (internal Cliffs/CT e-mail of 8 July 2011).
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raised by both Wisco and WL, were real and valid ones, that Wisco and WL would be
unable to perform under their respective contracts if not corrected”, and that this question
was to be discussed in Cleveland. The Claimants’ unilateral action to terminate the
Consolidated Agreement on 4 August 2011, a few days before the Cleveland meeting,
defeated the Respondent’s legitimate expectation to negotiate such issues in a meeting also
involving Wisco, a major player in the market sharing the problems and concerns WL had
in connection with the application of the BLP Price Methodology for pricing iron ore
concentrate sales in the Chinese market. In addition, such action was incompatible with the
principle of good faith in. performing and enforcing contractual obligations under the UCC,

112. Further, WL's conduct cannot be interpreted as a repudiation or fundamental breach of
the Consolidated Agreement, not only because WL had clearly expressed its intention to
continue performing the agreement under modified pricing conditions it wanted to discuss
in Cleveland, but also because in the past, CT had been willing to negotiate down the price
of the Material for discrete cargoes without asserting contract termination (by reducing the
Fe content requirement, CT granted a price reduction for the shipment under the 13-22 July
2011 laycan, see para 71 above). WL could not then legitimately expect that the Cleveland
meeting would take place against the backdrop of a terminated contract.

113. On the other hand, the evidence shows that the cargo to be taken during this laycan was
initially destined to”, and finally taken by Wisco, The record does not identify any damages
resulting from the fact that this cargo was not taken by WL. Actually, both Wisco and WL
were invited (first Wisco, with a 50-day advance notice, and then WL, with a 21-day
advance notice) to utilize this laycan, which demonstrates that CT was not relying, ot even
primarily relying on WL to take the corresponding cargo, There is then no substantial
detriment caused to the Claimants in the sense of CISG Article 25 by Worldlink’s failure to
accept the July 19-20 laycan and, accordingly, no breach rising to the stature of a
fundamental breach of the Consolidated Agreement.

114. In light of these circumstances, the Arbitral Tribunal concludes that WL's conduct by
not taking Material during the 19-28 July 2011 laycan, although not in strict compliance
with its obligation to offtake Material under the Consolidated Agreement, does not
constitute, by itself or in the context of WL's general conduct in the performance of the
Consolidated Agreement, a repudiation of the Consolidated Apreement or a fundamentat
breach of its provisions under the CISG.

(y) The 22-31 August 2 ayc

115. This is the second occasion in which WL subordinated the acceptance of a laycan
proposed by CT to a renegotiation of the price. In its c-mail in response to CT's proposal of
a 22-31 August 2011 laycan”, WL says the following in an e-mail dated 8 July 2011

“ Internal Cliffs’ e-mail of 7 July 2011, Exhibit 38 to Mr. Xu’s WS,
* Bundle 5, Tab 231, 15 July 2011 e-mail from Cliffs to Wisco.
® mehibit 30 to Mr. Terrence Mee’s 2" WS.
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“As we addressed in our previous correspondence, because of some issues of current
pricing model, the Chinese end users are asking for a new pricing model of Bloom Lake
concentrate, we are regreted (Sic) that we can not confirm acceptance of the cargo you
nominated until we work out a new pricing method which is agreed by each party"

116. The evidence (see para 74 above) shows that the Claimants were aware that the
Respondent had raised the need to accommodate the request of an end customer, Ningbo,
for a postponement to the following month of this laycan, The Claimants’ position is that
this was also part and parcel of the Respondent’s strategy not to take deliveries of Material
without rencgotiating first the pricing terms under the Consolidated Agreement, Ningbo had
also expressed concemns regarding the pricing of the Material, That pricing issues were at
the center of WL's reasons not to take this cargo is confirmed by WL’'s e-mail set forth
above, Nevertheless, the Claimants' conduct in this respect is hesitant and contradictory, as
revealed by the internal e-mails exchanged on 25 July 2011 (see para 75 above),

117. The fact that the Claimants may have considered themselves no longer bound by the
Consolidated Agreement if the August shipment did not take place (as indicated by Mr, Mee
in his e-mail, see para. 75 above), is not a valid excuse nor an answer to the request to
postpone this laycan, either rejecting or accepting it. Although the evidence shows that for
this shipment WL had been granted improved pricing conditions when compared with the
pricing terms under the Agreement (a 65.79%, rather than a 66% Fe minimwm content
basis)”, it was clear that there were pending pricing issues not fully addressed by this
concession (granted once before in connection with the 13-22 July 2011 laycan), that the
Respondent had the legitimate expectation would be considered and discussed in the August
2011 meeting in Cleveland.

118. Further, in the past CT had been willing to negotiate down the price for Material
deliveries without a request to that effect having been met with a letter terminating the
Consolidated Agreement. The Claimants’ own conduct of finally proposing to the
Respondent, shortly before the date of the Termination Letter, a September 2011 laycan in
connection with cargo destined to the same WL customer, Ningbo, reveals that the fact that
WL was proposing to postpone the 22-31 August 2011 laycan was not considered in itself a
contractual repudiation or breach, or at least a breach so substantial that could not be cured,
shortly afterwards, by a shipment during a laycan rescheduled for September 2011,
irrespective of the reasons set forth by WL in its e-mail of 8 July 2011 not to accept this
laycan, Therefore, it cannot be concluded that by not taking a cargo during the 22-31
August 2011 laycan the Respondent repudiated the Consolidated Agreement, or that such
conduct resulted or contributed to result in a substantial detriment to the Claimants
qualifying as a fundamental breach thereof under CISG Article 25.

(z) The 16-25 September 2011 Laycan.

119, The record shows (see para. 56 above) that: (a) on 19 July 2011 the Claimants wrote a
letter to WL asserting WL’s contractual breaches allegedly committed by the Respondent

" Hearing, Day 2 (Mr. Xu's testimony), at 591-599; Day 3 (Mr. Mee’s testimony), at 843-844),
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and expressing, among other things, that if the Respondent did not provide for a shipping
schedule for the shipping year 2011 within 48 hours, the Claimants would cease to honor
the exclusivity rights of the Respondent 1o buy Material for the Chinese market; and (b) that
by the time this layean was proposed o WL on 29 July 2011, the Claimants had not
answered (he Respondent’s letter of 21 July 2011,

120, Within such context, the proposal of the 16-25 September 2011 laycan to WL was
misleading, since it seemed to imply acceptance of the request of WL made in its 21 July
2011 letter to the Claimants: to accommodate Ningba’s need to have the August 2001
laycan rescheduled for September 2011. Sueh impression was further reinforced by (1) the
fact that the Claimants were proposing the 16-25 September 2011 layean with a 49-day
advance notice, thus evincing the Claimants’ agreement with one of the grounds asserted by
the Respondent in its letter of 21 J uly 2011 in response to the Claimants’ 19 July 2011
letter; i.e., the practice requiring at least a 45-day advance notice For proposed laycans; and
(b) the very wording of the e-mail of 29 July 2011" proposing this Jaycan ("While we
prepare to discuss the pricing for the Bloom Lake sintering concentrate in August, we are
nominating a cargo to you during September 16" to 25") which, far from objecling to any
possible reservations from WL, regarding the pricing of the Material, did not exclude the
possibility that the pricing of this cargo would be included in the August (Cleveland)
negotiations.

121, However, five days after the date on which the 16-25 September 2011 laycan was
proposed to WL, the Claimants issued the Termination Letter invoking the failure to accept
this laycan as one of the grounds to terminate the Consolidated Agreement, Such Claimants’
precipitous conduct seems unwarranted, both in light of the circumstances described in the
preceding paragraph and because the Respondent reasonably needed some time to secure
and nominate a ship for taking the cargo.

122. All of these circumstances, coupled with the fact that by the time the Claimants had
proposed the 16-25 September 2011 laycan (o WL, oue of Clilfs's Vice-Presidents, Mr.
Mee, had already his mind set on terminating the Consolidated Agreement, which not only
would render moot compliance with such laycan by WL, but which also shows that the 16-
25 September 2011 laycan proposal was not serious, nllows the Arbitral Tribunal to
conclude that the general conduct of the Claimants when terminating the Consolidated
Agreement was not in accordance with the principle of good faith as enuncinted in New
York 1.C.C, §1-203, requiring observance of this principle in respect of both contractual
performance and enforcement, Such being the case, no finding can be made that WL
breached or repudiated the Consolidated Agreement by not accepting this Inycan, or thal
guch non-acceptance may be taken into account Lo determine whether WL committed a
fundamental contractual breach or not.

(b) Grounds/Circumstances Not ‘Mentioned in the Termination Lelter

" Bundle 5, Tab 249.
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123.--As pointed out before, ‘the Respondent suggests that only citcumstances or grounds
mentioned in the Termination Letter may be taken into account to determine whether the
Respondent is in contractual breach. This is a matter not covered by the CISG, which does
not address the issue of whether communications signifying contractual termination should
express or not all the grounds on which termination is based. The Consolidated Agreement
being governed by New York law, this is a matter to be explored from the perspective of the
Common Law rules and principles.

124. In the Common Law, the general rule is that the notice to terminate & contract does not
even need to specify the ground on which the contract is terminated. If the ground specified
in the notice does not in law justify termination, the notice may still be valid so long as a
ground justifying termination actually exists”. Termination is not, however, justified if, by
failing to state the correct general ground of termination or by stating an incomect ground,
the notice induces the defaulting party not to avail himself or herself of an opportunity to
cure the defect to which he or she was entitled under any relevant rules of applicable law:
this is “...a specific application of the general rule that requires good faith and fair dealing
in the enforcement of contracts...." ¥, Both the CISG and the UCC have provisions allowing
sufficient opportunity to the obligor for curing defects in contractusl performance. An
insufficient or incomplete expression of the grounds or circumstances for termination in the
Termination Letter may have seriously compromised any possibility to cure alleged
contractual breaches, These circumstances tilt the balance towards finding that the
Termination Letter was deficient as a basis for terminating the Consolidated Agreement
because it failed to lay aut all the grounds ostensibly relied upon by the Claimants to assert
contractual termination thus depriving Worldlink of the opportunity to cure, The previous
finding of the Arbitral Tribunal that the Termination Letter was not issued by the Claimants
in good faith supports the same conclusion.

125. In any case, the Arbitral Tribunal shall consider the merits of each of the Claimants’
allegations regarding other breaches that would have been committed by the Respondent
although not specified in the Termination Letter,

(v) The 7-16 and 21-30 June 2011 Laycans

126. Although the 7-16 June 2011 shipment was cancelled by WL, there is no record showing
that this cancellation was subject to any complaint from CT and no indication that such
cancellation was not justified. Since the 21-30 June 2011 laycan was performed by Wisco
(see para. 113 above), there are no elements permitting & determination that CT suffered
any damages arigsing out of the failure by WL to take Material in this laycan, Therefore, no
finding of a contractual breach by WL in connection with this or the 7-16 laycan may be
made.

™ 8 Corbin on Contracts (Conditions), Revised Edition by McCauliff-Perillo (1991), at § 40.11;
Galle v. Hamburg Gesellschaft 233 F,424 (2d. Cir. 1916); Restatement of the Law Second,
Contracts 2 d, § 237, Ills. 8 and 9; § 248, Comment b.

* UCC Section 2-605 (i) (a); Restatement of the Law Second, Contracts 2d § 248, Comment b,
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(w) The 1 July 2011, 6-7 July 2011 and 10-11 July 2011 Laycans

127. The evidence shows that none of these laycans was part of the annual forward shipment
schedule for the First Calendar Year submitted by CT and, thus, that the Respondent did not
have a contractual obligation to take Malerial during these layeans. Wisco declined to
accepl these laycans, However, there is no evidence that any complaints were formulated by
cither CT or Cliffs against WL ar Wisco for a failure to take Material during these laycans,
Therefore, the Arbitral Tribunal does not find that the Respondent has committed any
contractual breach by not taking Material during these laycans,

(x) The 13-22 July 2011 laycan

128. The evidence shows that WL did take the cargo allocated to this layean, und within this
laycan period. Section 10 of the Agreement requires, al least 14 duys prior Lo the expected
arvival of the vessel at the port of loading, the posting of an frrevoeable letter of credit in
favor of (he seller, Although the evidence shows (hat (he letler ol eredit for this shipment
was opened only one day before such date (the date of siart of the laycan)", no evidence has
been introduced (and no allegation has becn made) thal WL did not pay for this shipment.
Furthet, no damages resulting from defects in the performance by WL of its contractual
obligations relating to this laycan bave been specifically alleged or proved. Therefore, no

contractual breach by the Respondent may be found in connection witl this laycan,

(y) The 8-17 August 2011 Laycan

129. The Claimants refer in their papers to a 8-17 August 2011 laycan thal would not have
been complied with by the Respondent. However, there is no evidence that this lnycan was
ever proposed to the Respondent. 1L was proposed to Wisco and finally taken by Wisco".
Therefore, this laycan does nol constitute a valid basis for the Claimants® claims in this
arbitration,

(z) Final Payment of Oulstanding. Amounts_in_Connection_witth April_and July 2011

Shipments -

130. According to Section 10 of the Agreement, prior to final certification in the port of
destination in China of the quality of the Material shipped, CT was entitled to the payment
of 95% of the cargo price. The remaining 5 % of the price for the relevant cargo was
payable upon the analysis and ensuing certification of the cargo quality after its arrival in
China.

{31, The Claimants point out that this 5% portion of the sale price was not paid in connection
with cargo shipped under the vessels Cavallere Grazia Bottigliere, E.R. Bayonne, Navios
Antares and Pacific Century. The Respondent claims that because of the Claimants’
wrongful repudiation of the Consolidated Agreement, the Respondent was entitled to

“ Hearing transeript, Day 2 (Mr. Xu's testimony), at 584-587.

* Hearing transcript, Day 2 (Mr. Mee's testimony), at 612
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withhold these payments to sct off damages suffered by the Respondent as a result of such
wrongful repudiation. Without pronouncing itself at this juncture on the Caimants’ claim for
damages formulated in this connection, the Arbitral Tribunal notes that the respective
amounts were invoiced by CT to WL between 8 September 2011 and S December 2011”
(i.c., after the date of the Termination Letter) and, accordingly, that they do not constitute
part of the grounds invoked by the Claimants to terminate the Consolidated Agreement. The
alleged failure of the Respondent to make such payments may not then be taken into
account to consider whether the Respondent committed a fundamental breach under Article
25 of the CISG.

E. The Arbitral Trib 's Conel

132, In view of the foregoing analysis and findings, the Arbitral Tribunal concludes that the
Claimants cannot prevail on their claim that they validly terminated the Consolidated
Agtreement, including through the issuance on 4 August 2011 of the Termination Letter, or
based on any of the grounds pleaded by the Claimants to that effect, be they taken in
isolation or holistically considered.

b) The Respondent's Counterclaims.

133,  As set forth in page 53 of the Respondent’s Reply To Defence To Counterclaim
Memorial dated 6 December 2013, the Respondent’s five counterclaims are as follows:

(i) First Counterclaim: compensation for the loss of all expected sales commissions over
the lifetime of the Consolidated Agreement;

(ii) Second Counterclaim: compensation for general contractual damages for (a) unpaid
demurrage costs plus (b) Material delivery failures during the first year plus payments
plus (¢) unpaid balance of comumission payments on performed shipments during in the
First Calendar Year;

(iii)Third Counterclaim: compensation for general contractual damages (breach of good
faith obligations/discriminatory pricing attributed to the Claimants) for loss of all
expected sales commissions over the life of the Consolidated Agreement;

(iv)Fourth Counterclaim: compensation for damages resulting from the Claimants’
tortious conduct for improper appropriation of WL commissions retained by the
Claimants; and

(v) Fifth Counterclaim: compensation for additional tort damages flowing from injury to
WL’s longstanding business relationships and loss of business opportunities.

134, In its Post-Hearing Brief, the Respondent sets forth its counterclaims as follows:
" Claimants’ Post-Hearing Brief, no. 163-165, at 63.
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(i) US$ 73,084,625.00 representing the net present value to 31 December 2013 of lost
expected commissions as from August 2011 to the expiry of the term of the
Consolidated Agreement (the “Contract Termination Counterclaim™);

(i)  US$ 4,846,375.00 in lost expected commissions attributable to the Claimants’
delivery of Material failure during the First CalendarYear (the “Lost Commissions
Counterclaim™);

(iiiy Outstanding demurrage payments amounting to US$ 553,648.87 (the “Demurrage
Counterclaim”);

(iv)  US$235,924,00 for the outstanding balance of commission payments (i.e., 5% of
commission payments due for various shipments performed in the first year) (the
“Outstanding Commissions Counterclaim™); and

(v)  asanalternative counterclaim, compensatory damages from alleged breach of the
Claimants’ fiduciary duty and the alleged Claimants' tortious conduct interfering
with the Respondent’s contractual or business relationships (the “Alternative
Counterclaim”).

135. The Respondent also claims pre- and post- award interest on all principal amounts
eventually awarded to the Respondent at a rate of 9% per annum.

A. The Contract Termination Counterclaim

136. Since the Arbitral Tribunal has found that the Claimants have breached the Consolidated
Agreement because of the wrongful termination by the Claimants, whether the Respondent
may prevail on its Contract Termination Counterclaim as quantified by it is to be
determined first.

137. The Respondent properly claims that under New York law, the party injured by a breach
of contract is to be placed in the position it would have occupied had the contract been
properly performed according to the contract's terms and conditions, and (hat the breaching
party must compensatc for all direct and indirect damages that result from the breach™. The
compensation for the wrongful termination of the Consolidated Agreement would then be
equal to the lost commissions calculated on expected purchases of Material for each
Contract Calendar Year along the life of the Consolidated Agreement.

138, The Respondent bascs its quantification of the dircet and indirect damages it sceks
through its Cantract Termination Counterclaim which, as expressed under the preceding
paragraph 137, would make the Respondent whole pursuant to New York law, on the
opinion of its expert, Mr, John Barkas, specifically as sel forth in paras,109-118 of his

“ Dolphin Equity Partners, LP v. Interactive Motorsports and Entertainment Corp., 2009 WL
606/617 (S.D.N.Y., Dec.18 2009); Tractebel Energy Marketing Inv. V. AEP Power Marketing,
Inc.,487 F.3d 89 (2d Cir).
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Second Expert Report of 6 December 2013, The methodology and calculations shown on
these paragraphs have not been the subject of a particularized challenge by the Claimants;
further, during the Hearing Mr. Barkas was not cross-examined in connection with such
parts of his Second Expert Report,

139. Since the Consolidated Agreement provides for a seven Contract Calendar Year term
with a commitment to deliver 7,000,000,00 WMT of Material each Contract Calendar Year,
Mr. Barkas calculates the entire quantity of Material to be delivered along the life of the
Consolidated Agreement in 49,000,000.00 WMT, i.e., since the start of commercial
production on 15 July 2010.

140. However, Mr. Barkas points out on the basis of the evidence that during the First
Calendar Year (between July 2010 and July 2011), totel shipments under the Consolidated
Agreement to Wisco and WL (including deliveries prior to the commencement of the First
Calendar Year) totaled 5,341,507.00 WMT for which WL received commissions equaling
US$ 13,305,844,00 (Second Expert Report, footnote 103). Thus, Mr, Barkas excludes those
deliverics of Material and corresponding commissions actually paid to WL for those first
year shipments from his calculations of the commissions WL should have earned for
purchases of Material delivered during the rest of the life of the Consolidated Agreement
had it not been terminated by the Claimants, i.¢., between August 2011 and the end of the
term of the Consolidated Agreement, To that effect, Mr. Barkas resorts to a discounted cash
flow calculation starting with the August — December 2011 period, i.¢., after the First
Calendar Year, bringing to present value the commissions that would have been paid to the
Respondent until the end of the term of the Consolidated Agreement in respect of deliveries
of Material excluding First Calendar Year deliveries. Such deliveries total 43,658,493.00
WMT (49,000,000.00 WMT-5,341,507,00 WMT). His calculation of such total net present
value yielded the sum of US$ 77,931,000.00.

141, This amount includes, however, US$ 4,846,375.00 for expected commission payments
attributed by the Respondent to the Claimants’ Material delivery failures (Second Expert
Report, para.117), and that were not made to the Respondent. Such amounts correspond to
the Lost Commissions Counterclaim. Therefore, to determine the amount comresponding to
the Contract Termination Counterclaim, Mr. Barkas breaks down the US$ 77,931,000.00
amount in US$ 73,084,625.00 for commissions lost for the premature termination of the
Consolidated Agreement for the period spanning between August 2011 and the end of the
contractual term originally stipulated by the Parties (the Contract Termination
Counterclaim) , and of US$ 4,846,375.00 corresponding to the Lost Commissions
Countercleim, This is consistent with the quantification by the Respondent of these
counterclaims (e.g., para.310 of the Respondent’s Post-Hearing Brief),

142, Inhis calculation of the Contract Termination Counterclaim, Mr. Barkas used the pricing
formula for the Material agreed by Wisco and the Claimants through a Third Amendment to
a Bloom Lake Iron Ore Off Take Agreement etffective | April 2012. Such formula replaced
the BLP Price Methodology and, accordingly, reflected the market price for the Material;
i.e., a lower price than the one that would be yielded by the BLP Formula under the
Consolidated Agreement, Naturally, this means that the expert calculated lower
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commissions for WL than the ones that would bave resulted if the BLP Methodology had
been used,

143, Neither the price caleulation methodology referred to in pura.142 preceding, including
the 9.8% per snnum discount rate ulilized to bring commissions (o present value, nor the
caleulations shown on Table 7 of Mr, Barkas's Second Fxpert Report, on the basis of which
such present value has been established, have been subject to chatlenge or criticisia by the
Claimants, and the Arbitral Tribunal has no reason to consider such methodology or
calculations unreasonable or unreliable. Therefore, it is concluded that the Respondent has
proved that it has suffered damages in the sum of US$ 73,084,625.00 for lost commissions
because of the wrongful termination of the Consolidated Agreement by the Claimants.

B. The Lost Commissions Counterclaim

144, These lost commissions would correspond to shipments scheduled for the First Calendar
Year only. The Respondent first argues that although shipments in the shipment schedule
proposed by CT for Wisco and WL for (hat year equaled 6,880,000,00 WMT (i.c.,
120,000.00 WT short of the 7,000,000.00 WMT required Lo be shipped that Year undler
the Consolidated Agreement), it never waived its right to receive shipmenty for the full
contractual tonnage, nor agreed to reduce, for that year, the committed tonnage belaw
7,000,000.00 WMT.

145. The Respondent cannot prevail on this contention, which contradicts the Respondent’s
position that it did not take additional June shipments during the First Calendar Year
because those were beyond the shipment schedule for that Year (Final Arbitral Award, para,
127). Such shipping schedule could only have been the one provided by CT for that Year
(6,880,000.00 WMT), has becn relied upon by the Respondent, and must therefore be
considered as accepted by it. The Respondent is not then entitled to lost commissions
carresponding to those 120,000.00 WMT.

146,  Commissions for deliveries of Material not made during the First Calendar Year by CT
which fell short of the 6,880,000 WMT scheduled to be shipped during that Year ate then
(he only relevant ones for this Lost Commissions Counterclaim. According to the
Respondent (Counterclaim and Defence Memorial of 12 July 2013, at paras. 70-71), actual
shipments that year for WL and Wisco (otaled 4,593,457.00 WMT (990,450 WMT to WL
plus 3,603,007.00 WMT to Wisco), Failed deliveries would then equal 2,286,543 WMT
(6,880,000.00-4,593,457.00).

147. Mr. Barkas's figures arc slightly different: although he reports that total deliveries to
Wisco and WL, during the first year of “contractual performance” equal 5,073,000.00 WMT
(Second Expert Report, at para, 110), at ‘Table 8 of this Report (para,131), he indicates that
total sales to WL and WISCQ for the First Calendar Year amount to 4,551,080,00 WMT, a
figure which indeed is almaost identical with the figure calculated by the Respondent and
showing at para. 46 ahove. The figure at the said Table 8 is the one used by Mr. Barkas to
calculate the los! commissions subject to the Respondent’s Lost Commissions
Counterclaims. The Arbitral Tribunal observes that the calculation of the 5,073,000,00
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WMT at para. 110 of the Second Expert Report is apparently premised on commission
invoices at R-165 which only show comumission amounts without evidencing tonnage of
Material delivered. However, Exhibits R-205 and C-Exhibit TM 066, on the basis of which
the Table 8 of the Second Expert Report has been established, show tonnage of Material
delivered during the First Calendar Year, Therefore, for such reason, also because of Mr.,
Barkas's capacity as expert, and given the fact that his calculations at Table 8 or its support
have not been questioned by the Claimants (see below), the Arbitral Tribunal shall accept
this latter calculation,

148. In part on the basis of such figure for delivered tonnage during the First Calendar Year,
Mr. Barkas observed the following methodology (para. 117 and footnote 108 to his Second
Expert Report):

(a) as indicated before, he calculated total sales (deliveries of Material) to Wisco and WL
during the First Calendar Year equaling 4,551,080 WMT for which commission were
actually paid to the Claimant (Table 8 at para.131 of the Second Expert Report);

(b) he deducted that tonnage from the 7,000,000.00 WMT that, according to the
Respondent, would be the tonnage to be delivered by CT to WL and Wisco from the
Bloom Lake Mine during the First Calendar Year (7,000,000.00 WMT - 4,551,080.00
WMT = 2,448,920,00 WMT);

(c) to calculate the sale price for each WMT he used the average price for the duration of
the Consclidated Agreement starting on August-December 2011 (i.e., afier the First
Calendar Year) utilized in Table 7 of his Second Expert Report;

(d) he multiplied that unit price by 2,448,920,00 WMT; and

(e) he gets to the sun of US$ 4,846,375.00 for lost deliveries commissions owed to WL
by applying the 1.75 % commission percentage under the Consolidated Agreement to the
total price obtained under (d) above.

149, Such calculations, thc methodology observed to make them, or the documentary bagis
(invoices) on which they were made have not been attacked on a substantive basis,
including during the cross-examination of Mr, Barkas, in the Hearing (when counsel to the
Claimants cross-examined Mr. Barkas in connection with paras. 130 and following of the
Second Expert Report), the Claimants’ counsel did not address the first year figures at Table
8 at para. 131 of the said Report, nor the invoices used by Mr, Barkas to obtain such figures
(Hearing transcript, day 5 at 1466-1470), nor have the Claimants supplied an expert report
in response to Mr. Barkas.

150, However, because Mr, Barkas’s calculations are based on 7,000,000,00 WMT deliveries
per Calendar Year (sce footnote 108 of his Second Expert Report), the shortfall to which he
assigns a compensation for failed deliveries of US$ 4,846,375.00 during the First Calendar
Year would correspond to the difference between 7,000,000.00 WMT and 4,551,080.00
WMT, i.e., as showing in paragraph 148 above, 2,448,920.00 WMT, which would imply
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calculating lost commissions corresponding to 120,000,00 WMT above the total WMT
deliveries the Claimants should be accountable for the First Calendar Year since, as
indicated in paragraph 145 above, the shipment schedule for 6,880,000.00 WMT proposed
by CT for that Year was accepted by the Respondent as the applicable one. Therefore, Mr.
Barkas's calculation must be adjusted accordingly.

151. As far as the evidence regarding the respective conduct of WL and CT/CIiffs in respect of
the lost shipments on which this Lost Commissions Counterclaim is based, the Arbitral
Tribunal has found as follows.

152,  As far as the shortfall corresponding to deliveries of Material to WL during the First
Calendar Year showing on the table at para. 72 (left columns) of the Respondent’s
Counterclaim and Defence Memorial, it should be noticed that it is between July 2010 and
February 2011 when the shortfall is greater. The Clatmants conlend thal WL never
complained about such shortfalls. However, the evidence shows that on 9 Miueh 2011, by e-
mail to CT (Joint Exhibit 139) WL complained about these shortfalls and requested CT o
increase deliveries in the second half of that Calendar Year to make up for them, There is no
evidence of a reply from the Claimants to this c-mail. In another e=muil of 18 April 2011
(Joint Exhibit 152) WL insists on its expectation that these shortfalls would be made up in
the next Calendar Year or by adding an additional Calendar Year to the Consolidated
Agreement (thus extending its duration beyond the seventh year). Before the take-over of
C'T by Clilfs, lawyers to WL had.sent a"“demand" letter to CT raising the possibility of
contractual breaches should WL continue to under-deliver under the Consolidated
Agreement (Joint Exhibit 63).

153. On the other hand, WL's apparent inertia in reacting may not be read as a waiver of
vights, Tt is undisputed that WL, was showing an accommodating attitude towards CT in
view of the mine production problems, translating into irregular Material deliveries,
problems because of the freczing ol Malerinl during transportation to the port of delivery
and shipment, and also [oading problems at the port itself, all these circumstances
nepatively affecting the ability of CT 1o deliver Materia) in accordance with the
Consolidated Agreement.

154. However, Material was not being delivered by CT as planned, CT was not excused for
non-delivery under the terms of the Consolidated Agrcement, and the applicable CT
shipping schedule was not being respected, The e-mails referred to above clearly show that
W1, was not waiving its contractual rights in such connection. There is no substantive
answer by the Claimants to the Lost Commissions Counterclaim in respeet of the period
between April and July 2011 in the couple of paragraphs in which the Claimants addressed
this Counterclaim in their Reply and Defence Memorial of 11 October 2013 (pacas.91-92),
orin the succinct aitention paid to it in the Claimants’ Post-Hearing Brief (paras.205-206).
The only exception is the force majeure invoked by CT regarding the December 2010
shipment because of landslides impeding the transportation of Material by railway from the
mine to the port, and for which CT should not be held responsible (CT letter of 15
December 2010, JE2 117, For this reason, Lhe basis for quantifying this counterclaim should
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be reduced by an additional 160,000.00 WMT (the quantity of Material not delivered or
taken during December 2010).

155, Also, the Lost Commissions Counterclaim fails in respect of commissions corresponding
to Material delivery shortfalls during the First Calendar Year assigned to Wisco. According
to the Respondent (table at para, 72 of its Counterclaim and Defence Memorial of 12 July
2013) the shortfall in deliveries to Wisco for the First Calendar Year would equal
556,993.00 WMT (4,160,000.00 - 3,603,007). However, the Respondent has not
discharged its burden of proving that such shortfall is attributable to the Claimants’ conduct
(it is not possible to know, on the basis of the evidence, who is responsible in full or in part
— whether Wisco or the Claimants - for taking less Material), Therefore, it is to be
concluded that this counterclaim has been overestimated in connection with this 566,993.00
WMT shortfall.

156. On the basis of the above, the amount of 2,448, 920,00 MT taken into account by Mr,
Barkas to establish the Claimants’ liability for commissions corresponding to Material
delivery shortfalls should be reduced by 836,993 WMT (120,000,00 + 160,000,00 +
556,993). The calculation basis of the lost commission to be awarded in respect of the Lost
Commissions Counterclaim would be then lowered to 1,611,927.00 WMT (2,448,920~
836,993).

157. The quantification of this counterclaim is to be established by applying Mr. Barkas’
formula and methodology described in paragraph 148 above and set forth in footnote 108 of
the Second Expert Report, as follows:

(7,000,000,00 WMT - 1,611,927.00 WMT) x (US$ 4,973,114 (total revenue along life of
the Consolidated Agreement) divided by 43.6585 (Material average price) x 1,75 %
(commission) = US$ 3,189,979.00.

Thus, the Respondent is to be awarded this latter sum for its Lost Conmnissions
Counterclaim.

C. The Demurrage Counterclaims

158. The Respondent has failed to argue its Demurrage Counterclaims in a sufficiently
particularized way and, further, it has failed to properly substantiate it, for example, by
providing evidence, including witness evidence, regarding the concrete causes for the
demurrage and proof of the amounts claimed,

159. In the Respondent’s Counterclaim and Defence Memorial of 12 July 2013, para. 71, it is
alleged that the Demurrage Counterclaims correspond to shipments assigned to different
vessels, including the Cavaliere Grazia Bottigliere, E.R. Bayonne and Pacific Century,
without any further reference to supporting documents or identification of ships in respect
of which this counterclaim is made.

46

11/24/2004 6 05 PM (2K)
(TOR) dox)

[ e AR AT S R e R S TR s R RS



160, Ouly Mr. Frangais Laurin®s withess stalement (who testificd at the Claimunts' request)
speci fcally rvefers Lo demurrage charpes reparding shipping on vessels which touk Malerial
during the First Calendar Year (mentioned at the 1able al para, 72 ol the Respondent's
Counterclaim and Defence Memorial), as follows: Anangel Sailor (demurrage, $
830,434.00, Joint Exhibit 84); Castitlo de Valverde (demurrage, $ 640,000.00, Joint Fxhibit
115); Cavalierc Grazia Bottigliere (demurrage, § 93,317.17, Joint Exhibil 155), Navios
Antares ( demurrage § 285,918.33, Joint Exhibit 169); £.R. Bayonne {demumage §
319,046.67, Joint Exhibit 179).

161. The above amounts must be in Canadian Dollars. No evidence or argument has been
provided as to if' and how these amounts would match the US$ 553,648 87 Demurrage
Counterclaim (for exumple, by providing Canadian Dollars/US$ applicable exchange rates).
Since the Respondent has not discharged its burden to prove this counterclaim, this
counterclaim is to be rejected.

D. The Qutstanding Commissions Counterclaim

162, The Respondent's counterelaim for the 15 235,924.00 alleged outstanding balance of
commission payments due on performed shimuents during the First Calendar Year was
asserted in the Respondent’s Reply To Defence to Counterclaim Memorial (para. 156 (b)
(i1)) and mointained as a principal claim in the Respondent’s Post-Iearing Brief (para. alo
(). On the basis of commission invoices, Mr. Barkas has calculated these outstanding
commissions in US$ 235,924.00 (Second Expert Report, at para. 118).

163. 'The Claimants did not address the Quistanding Commissions Counlerelaim or its
quantification in any particularized way in their Reply and Defenge To Counterclaim
Memorial of 11 October 2013, nor was Mr. Barkas subject to specilic cross-cxamination
during the Hearing in conneetion with this Counterclaim. The Claimants’ Post-Hearing
Brief does not address the Outstanding Commissions Counterclaim or Mr, Barkas' opinion
in Lhis respect in any specific way. The Arbitral Tribunal concludes that the Respondent has
pravided proper support for this Outstanding Commissions Counterclaim on the basis, as
indicated above, of the Second Expert Report, which is therefore to be pranted, as requested,
for the amount of US$ 235,924.00.

E. The Alternative Counterclaim,

164, The Arbitral Tribunal has already rejected the Respondent's allegations regarding the
existence of a fiduciary relationship between the Claimants and the Respondent (see para.90
above). Furlher, the Respondent prevails on most of its principal counterclaims. Therefore,
the Respondent's alternative counterclaims for breach of fiduciary duty or wrongful
interfercnce with contractual or business relationships are to be rejected.

c. Claimants’ Claim for the Balnuce Due to the Claimants of Lhe Snfe Price for Material
Delivered (o and Taken By the Respondent during the First Calendar Year,
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165. The Claimants claim the payment of US$ 5,435,838.84 for the unpaid balance of the
price for Material delivered to and taken by the Respondent during the First Calendar Year
on board of the Cavaliere Grazia Bottigliere, E.R. Bayonne, Navios Antares and Pacific
Century. According to Section 10 of the Agreement, this sum corresponds to 5% of the
price for each such shipment to be paid after arrival at destination of the cargo once certain
certificattons described in Section 8 of the Agreement have been issued by the Chinese
authorities. The Respondent's witness, Mr,Sheldon Zhao, testified that WL failed to pay
such amounts”. Further, the Respondent has not denied the amounts claimed by the
Claimants in this respect, nor that the conditions for their payment to the Claimants under
the Agreement have been met. The only apparent reason for the non-payment of these sums
was Worldlink’s determination to set-off these amounts as a result of its alleged damages in
this arbitration,

166. The Arbitral Tribunal finds that these sums have become due and payable to the
Claimants. Since the obligations under the Consolidated Agreement are reciprocal and arise
out of the same transaction, there is no reason to liquidate separately the respective
Claimants’ claim for unpaid price for the sale of the Material and the Respondent’s
counterclaims for damages corresponding to unpaid commissions during the life of the
Consolidated Agreement (the Contract Termination Counterclaim), and there is good and
fair reason to discharge the largest swn awarded to the Respondent to the extent of the lower
sum awarded to the Claimants. Therefore, the Claimants are entitled to set off such sum
awarded to it from the sums awarded to the Respondent under the Respondent’s Wrongful
Termination of Contract Counterclaim. '

167. Consequently, the Respondent shall prevail under its Contract Termination Counterclaim
for the sum of US$ 67,648,786.16 (US§$ 73,084,625.00 — US$ 5,435,838.84),

V. Costs

168. The Respondent has prevailed in practically all its defenses against the Claimants’ claims
in this arbitration and substantially succeeded in its counterclaims. The Asbitral Tribunal
accordingly concludes, pursuant to euthority granted to it (Article 31(2) of the ICC Rules),
that the Claimants shall bear the arbitration costs and the legal representation costs
corresponding to this arbitration,

169. At its session of 9 October 2014, the ICC Court fixed the arbitration costs in the sum of
USS$ 930,000.00. Consequently, the Claimants shall pay to the Respondent the sum of US$
465,000.00, equal to the share in the arbitration costs paid by the Respondent to the ICC.

170. Further, in its submission of 18 July 2012, the Respondent sets forth legal representation
costs and other costs directly relating to this arbitration in the following amounts: a) US$
2,546,793.72;, b) CNY (renminbi) 676,924.20; c¢) AUD (Australian Dollars) 248,448.30; and
d) CAD (Canadian Dollars) 10,263.51. The Arbitral Tribunals finds that these figures,
which have not been contested by the Claimants, are adequately supported by the

" Mr. Sheldon Zhao WS§ of 12 July 2013, at para. 158.

48

1112472004 6:05 M (2K)
{TOR doc)

e el



information provided by the Respondent and showing in Tabs 4-8 of the Respondent’s
submission on costs of 18 July 2014 and, also after taking into account the circurnstances
referred to in Article 31 of the ICC Rules, that the corresponding amounts are reasonable in
view of the professional work required by these proceedings. There fore, the Claimants shall
reimburse the said amounts to the Respondent and bear their own legal representation and
other related costs regarding this arbitration.

VI. Interest

171, The Respondent requests, on the basis of New York law (C.P.L.R. § 5004), the law of the
seat of this arbitration, the application of a 9% annual, pre-award and post-award simple
interest on all principal amounts awarded in this arbitration. The Claimants have also
pleaded the application of a pre-judgment interest rate of 9% should they prevail in their
claims (Statement of Claim Memorial, at para.87).

172. Given the above circumstances, the Arbitral Tribunal finds appropriate to grant, as the
case may be, pre-and post-award interest on all principal amounts awarded to the
Respondent at the annual and simple rate of 9 %, as follows:

(a) in respect of the principal amounts of counterclaims awarded to the Respondent, pre-
award and post-award interest shall accrue at the annual simple rate of 9 % as from 4
August 2011, i.e., the date of the wrongful termination by the Claimants of the Consolidated
Agreement resulting from the Claimants’ Termination Letter of the same date; and

(b) in respect of the principal amounts corresponding to sarbitration costs and legal
representation costs and related costs to be paid by the Claimants to the Respondent, post-
award interest shall accrue at the annual simple ratc of 9% as from the date of this Final
Arbitral Award.

VIIL Decision
173. On the basis of the above findings and conclusions, the Arbitral Tribunal DECIDES:

(i)  to reject all the Claimants’ claims in this arbitration, except for the Claimants® claim for
the balance due (o the Claimants of the sale price for Material delivered to and tuken by
the Respondent during the First Calendar Year, amounting to US$ 5,435,838.84, which,
as specified below, is hereby awarded to the Claimants in the form of a set-off against
amoutts hereby awarded to the Respondent;

(i) to award the Respondent’s counterclaim of US$ 73,084,625.00 for the wrongful
termination by the Claimants of the Consolidated Agreement, only for the sum of US§
67,648,786.16 (resulting from setting off US$ 5,435,838.84 against USS$
73,084,625.00);

(iif)  to award the Respondent’s counterclaim for lost commissions corresponding to the First
Calendar year, in the amount of US$ 3,189,979.00;
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(iv)  to award the Respondent’s counterclaim for commissions outstanding corresponding to the
First Calendar Year, in the amount of US$ 235,924.00;

(v) to reject the Respondent’s demurrage counterclaim;

(vi)  to reject the Respondent’s alternative counterclaims for breach of fiduciary duties and
tortious interference with contract or business relationships attributed to the Claimants;

(vil)  the Claimants shall bear this arbitration’s costs, fixed by the ICC Court in the sum of US$
930,000.00 and all the Respondent’'s legal representation and directly related costs
corresponding to this arbitration (article 31 of the ICC Rules). The Claimants shall bear all
their legal representation and related arbitration costs;

(vili) accordingly, the Claimants shall pay to the Respondent: (a) US$ 465,000.00 (the share of

the arbitration costs fixed by the ICC Court paid by the Respondent to the ICC); (b) the

Respondent’s legal representation and related costs respectively amounting to the following

' sums: (x) US$ 2,546,793.72; (w) CNY 676,924.20; (y) AUD 248,448,30; and (z) CAD
10,263.51;

(ix)  the Claimants shall pay interest to the Respondent at the annual simple interest rate of 9 %
until total payment by the Claimants to the Respondent of such principal amounts, which
interest shall accrue as follows:

' (a) in connection with the sums awarded to the Respondent under this paragraph 173
(i), (iii) and (iv), from 4 August 2011, l.e., the date of the Claimants’ wrongful termination
of the Consolidated Agreement resulting from the Termination Letter of the same date;

(b) in connection with the sums awarded to the Respondent under this paragraph 173
(vii) and (viil), as from the date of this Final Arbitral Award; and

(x) all claims or counterclaims not expressly granted under this paragraph 173 have been
rejected,

Place of the Arbitration : New York, New York, United States of America,
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